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TRIAL BY JURY AND THE REFORM OF 
CIVIL PROCEDURE 


N these days when the demand for a more efficient administration 
of justice is finding a response as never before in the ranks of 
the legal profession, when a sympathetic and scientific attempt 
is being made to simplify procedure in the courts of the several 
states and of the United States, it is important to consider how 
far the path is blocked by the provisions in the state and federal 
constitutions guaranteeing the right to trial by jury.' Are these 
provisions a real obstacle in the path of reform? The answer 
depends on what is meant by trial by jury. 

Perhaps the most striking phenomenon in the history of our 
procedural law is the gradual evolution of the institution of trial 
by jury. The jury as we know it today is very different from 
the Frankish and Norman inquisition, out of which our modern 
jury has been slowly evolved through the centuries of its “great 
and strange career.” ? It is different from the assizes of Henry II., 
that great reformer of procedural law. It is different from the 





1 It is not the purpose of the writer to discuss the right to trial by jury in criminal 
actions, nor to consider to what kinds of civil actions the constitutional guaranty ex- 
tends. Nor will any attempt be here made to discuss the much mooted question of the 
value of the institution of trial by jury in civil cases. For a discussion of this question, 
see 3 Bi. Comm. *379, *385; Second Report of the Common Law Commissioners, 
1853; ERLE, THE Jury Laws; THe Feperatist, No. LX XXIII; Forsyta, History 
OF TRIAL BY Jury, chap. 18; Miller, “The System of Trial by Jury,” 21 Amer. Law 
REv. 859. As to the present English practice, see R. S. C., Order 36, rules 2-9. 

? THAYER, PRELIMINARY TREATISE ON EVIDENCE AT THE ComMON Law, chaps. 2~4. 
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trial by jury known to Lord Coke and to the early American colo- 
nists who carried to a New: World the principles of English juris- 
prudence? “To suppose,” says Edmund Burke, “that juries 
are something innate in the Constitution of Great Britain, that 
they have jumped; like Minerva, out of the head of Jove in com- 
plete armor is a weak fancy, supported neither by precedent nor 
by reason.” ‘* In England there has been a wonderfully steady 
and constant development of trial by jury from the Conquest to 
the present day. In this country surely it was not, by the adoption 
of our constitutions, suddenly congealed in the form in which it 
happened to exist at the moment of their adoption. The pro- 
cedure of the first half of the seventeenth century or of the second 
half of the eighteenth century surely was not “fastened upon the 
American jurisprudence like a strait-jacket, only to be unloosed 
by constitutional amendment.” * The common-law practice de- 
scribed so painstakingly by the learned Mr. Tidd surely did not 
bodily become a part of the organic law of the United States. 

The state constitutions usually contain a general provision that 
“the right to trial by jury shall remain inviolate,” or that ‘the 
right to trial by jury, as heretofore enjoyed, shall remain inviolate.” ® 
In the federal and territorial courts the right to trial by jury in 
civil cases is guaranteed by the Seventh Amendment.to the federal 
constitution which provides that “in suits at common law, where 
the value in controversy shall exceed twenty dollars, the right of 
trial by jury shall be preserved, and no fact tried by a jury shall 
be otherwise reéxamined in any Court of the United States, than 
according to the rules of the common law.” Since the first ten 
amendments were intended as limitations on the power of the 
federal government, the Seventh Amendment does not extend to 





3 In the seventeenth century the jurors still were expected to decide on their own 
knowledge of the facts and not merely upon the evidence. THAYER, EVIDENCE, 170-74. 

In the early colonial legislation we see recognition of the function of jurors as wit- 
nesses. “It is very requisite that part of the jury, at least, come from [the neighbor- 
hood where the fact was committed] who by reason of their near acquaintance with 
the business may give information of divers circumstances to the rest of the jury.” 
2 Hentno’s Va. Srat. L. 63. 

4 Burke, Works (3 ed.), VII, 115. 

5 See Twining v. United States, 211 U. S. 78, 101. 

* See a collection of the various constitutional provisions in the Report of the 
Board of Statutory Consolidation, New York, 1912, 56-82; also in THompson, TRIALS 
(2 ed.), § 2226. 
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the state courts. It does not require trial by jury in an action 
brought in the state courts, even though the action is based on a 
federal statute, and though the statute provides that the action if 
brought in a state court shall not be removed to a federal court.” 

Now what is this trial by jury, the right to which was so highly 
prized by our ancestors as to be put beyond the power of the legis- 
lature to abolish? The constitutions do not define it. Its meaning 
must be ascertained by a resort to history. 

Two propositions are fundamental: 

First. Whatever was an incident or characteristic of trial by 
jury in a particular jurisdiction at the time of the adoption of the 
constitutional guaranty in that jurisdiction is not thereby abolished. 
In determining what is meant by trial by jury under the Seventh 
Amendment, inasmuch as the practice was different in the different 
colonies,® the federal courts look to the common law of England 
rather than to the law of any particular colony; and incidents of 
trial by jury, known in England at the time of the adoption of 
the Seventh Amendment, are not done away with by its adoption.® 

Second. Although the incidents of trial by jury which existed 
at the time of the adoption of the constitutional guaranty are not 
thereby abolished, yet those incidents are not necessarily made 
unalterable. Only those incidents which are regarded as funda- 
mental, as inherent in and of the essence of the system of trial by 
jury, are placed beyond the reach of the legislature. The question 
of the constitutionality of any particular modification of the law 
as to trial by jury resolves itself into a question of what require- 
ments are fundamental and what are unessential, a question which 
is necessarily, in the last analysis, one of degree. The question, 
it is submitted, should be approached in a spirit of open-mindedness, 
of readiness to accept any changes which do not impair the funda- 
mentals of trial by jury. Itis a question of substance, not of form.’ 





7 Minn. & St. Louis R. R. Co. v. Bombolis, 241 U. S. 211; St. Louis & San Fran. 
R. R. Co. v. Brown, 241 U.S. 223; Ches. & Ohio Ry. v. Carnahan, 241 U.S. 241. 

8 THe FEDERALIST, No. LXXXIII; Reinsch, “The English Common Law in 
the Early American Colonies,” 1 SELECT Essays IN ANGLO-AMERICAN LEGAL History, 
367. 

® Thompson v. Utah, 170 U. S. 343, 349; Capital Traction Co. v. Hof, 174 U. S. 1; 
Maxwell v. Dow, 176 U.S. 58r. 

: 10 “The Seventh Amendment, indeed, does not attempt to regulate matters of 
pleading or practice, or to determine in what way issues shall be framed by which 
questions of fact are to be submitted to a jury. Its aim is not to preserve mere matters 
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It has, indeed, been contended that no change is admissible unless 
it can be demonstrated that the change tends necessarily the better 
to preserve the jury, and that it is not enough that it does not tend 
necessarily to destroy it." This, it is submitted, is not the proper 
attitude in which to approach the constitutional question. A great 
chief justice of Massachusetts, speaking of the provision as to trial 
by jury in the constitution of that commonwealth, wisely said: 
“T think we are bound to examine it in no nice, criticising spirit, 
but to take the broadest and most liberal view of it, with a rever- 
ential regard to the great objects and purposes of its founders.” ” 

An examination of the conception of trial by jury.in our Anglo- 
American system shows that certain elements have long been 
regarded as of its essence. 

I. Number of jurors. The term “jury,” it is said, connotes a 
body of twelve, no more and no less. Learned judges have indeed 
sometimes permitted themselves to say that Magna Charta guar- 
anteed the right to trial by twelve jurors.” But this is of course 
inaccurate; the right to trial by a jury of twelve or of any other 
number was not guaranteed by the Great Charter.“ At the 
beginning of the thirteenth century twelve was indeed the usual 
but not the invariable number.” But by the middle of the four- 
teenth century the requirement of twelve had probably become 
definitely fixed. Indeed this number finally came to be regarded 
with something like superstitious reverence.” It is not strange, 


’ 





of form and procedure but substance of right. This requires that questions of fact 
in common law actions shall be settled by a jury, and that the court shall not assume 
directly or indirectly to take from the jury or to itself such prerogative. So long as 
this substance of right is preserved the procedure by which this result shall be reached 
is wholly within the discretion of the legislature, and the courts may not set aside 
any legislative provision in this respect because the form of action — the mere manner 
in which questions are submitted —is different from that which obtained at the 
common law.” Walker v. Southern Pac. R. R., 165 U.S. 593, 596. 

1 Schofield, “‘ New Trials and the Seventh Amendment,” 8 ILL. L. REv. 381. See 
also Hackett, “Right to Direct a Verdict,” 24 YALE L. J. 127. 

12 Shaw, C. J., in Comm. v. Anthes, 5 Gray (Mass.), 185, 222. 

% See Thompson v. Utah, 170 U. S. 343, 349. See also Bac. Asr., tit. Juries; 
HAWLES, ENGLISHMAN’S RIGHT, 4. 

% McKeEcunrE, MAGNA CuHarta (2 ed.), 134-38, 375-82. 

16 THAYER, EVIDENCE, 85. 

16 DuncomB, TRIALS PER Pais (8 ed.), 92; THAYER, EVIDENCE, 85-90. The im- 
portance of the number is dwelt upon by Lord Coke, who says: “And it seemeth to 
me that the law in this case delighteth herself in the number of 12 . . . and that 
number of twelve is much respected in Holy Writ, as 12 apostles, 12 stones, 12 tribes, 

5 
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therefore, to find that the very first of our state statutes to be held 
unconstitutional was a New Jersey statute providing for a jury 
of six, which, in 1780, was held by the Supreme Court of that state 
to violate the constitutional provision that ‘‘the inestimable right 
of trial by jury shall remain confirmed as a part of the law of this 
colony, without repeal forever.” !”7 This idea that the requirement 
of twelve persons on the jury is of the essence has been frequently 
affirmed.’® But in several states the constitutions have been 
amended so as to permit of juries of less than twelve.” 

II. Unanimity. And next it is held that a unanimous concurrence 
by the jurors in the verdict is an essential of trial by jury. There 
is no such requirement in other systems of law than the Anglo- 
American system. In early times there was no such requirement 
in the English law. The judges-occasionally took the verdict of 
eleven, and imprisoned or otherwise punished the obstinate twelfth. 
But in a case in the fourteenth century such a proceeding was 
severely condemned, and the court refused to render judgment on 
the verdict, and ordered that a new jury be summoned, and the 
imprisoned juror discharged.” By the middle of the fourteenth 





»” 


etc.” Co. Lirr.155 a. See also GuipE To ENGLISH JuRIES, 10; SOMERS, THE SECURITY 
OF ENGLISHMEN’S LIVES, 94. These works were well known to the American colonists. 
WARREN, HARVARD LAw Scuoo1, I, 126; JEFFERSON, WorKS, V, 102. By the Duke of 
York’s Laws, 1665, it was provided, however, that “no jury shall exceed the number 
of seven nor be under six, unless in special cases upon life and death, the justices 
shall think fit to appoint twelve.” But twelve was the number fixed in New York 
by the Charter of Liberties and Privileges in 1683. 

17 Holmes v. Walton, 4 Amer. Hist. REv. 456, WAMBAUGH, CASES ON CONSTITU- 
TIONAL Law, 21 (S.C.). This case was decided more than ten years before the adoption 
of the Seventh Amendment to the federal Constitution. 

18 Thompson v. Utah, 170 U. S. 343; Collins v. State, 88 Ala. 212; Dixon ». Richards, 
2 How. (Miss.) 771; Foster v. Kirby, 31 Mo. 496; Opinion of the Justices, 41 N. H. 
550; Lovings v. Norfolk etc. Ry. Co., 47 W. Va. 582. But see Froelich v. Express 
Co., 67 N.C. 1,8. See note in 43 L. R. A. 33. 

19 Arizona (courts not of record), California, Colorado, Georgia, Idaho (by consent 
of parties), Illinois (before justices of the peace), Iowa (inferior courts), Minnesota, 
Missouri (courts not of record), Montana (justices’ courts or by consent in other 
courts), Nebraska (courts inferior to district court), Nevada (by consent of parties), 
New Jersey (if matter in dispute does not exceed $50), New Mexico (courts inferior 
to district court), North Dakota (courts not of record), Oklahoma (county courts and 
courts not of record), South Dakota (courts not of record), Utah (8 in courts of gen- 
eral jurisdiction, 4 in courts of inferior jurisdiction), Virginia (circuit and corporation 
courts), Washington (courts not of record), West Virginia (justices of the peace), 
Wyoming. 

20 Y. B. 41 Epw. III, 31, 36; HALE, PLEAS or THE Crown, II, 297; THAYER, Evr- 
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century the requirement of unanimity seems to have become 
definitely established. The orthodox method of procuring unanim- 
ity was to starve and freeze and jolt the jurors until they were all 
of one mind;” and finally this gave way to the modern and more 
amiable substitute of simply tiring them into concurrence. Long 
before the adoption of our constitutions the requirement of unanim- 
ity was regarded as fundamental.” It is not unnatural, therefore, 
that the courts should hold that under a constitution guaranteeing 
the right to trial by jury it is not competent for the legislature to 
dispense with the requirement of unanimity.” In an increasing 
number of states, however, the constitutions expressly provide for 
a verdict by less than the whole number of jurors in civil cases.” 
III. Impartiality and competence. There is another fundamental 
requirement which is clearly of the essence of trial by jury; the 
jury must be so selected and so constituted as to be an impartial 
and fairly competent tribunal. Any action, legislative, executive, 
or judicial, which excludes from the jury all members of a class, 





DENCE, 88. Originally in the assizes established by Henry II, if the twelve first sum- 
moned were ignorant of the fact, they were rejected and others summoned in their 
place. If the twelve did not agree, others were added to the jury until twelve did 
agree. This process was called afforcement of the jury. GLANvILL, Bk. II, chaps. 
17,18; ForsytTH, TRIAL BY JURY, 238; THAYER, EVIDENCE, 62. 

21 By a New Jersey statute it was expressly provided that the jury “shall be kept 
together in some convenient private place without meat, drink, fire or lodging until 
they all agree upon a verdict.’”’ ALLINson’s Laws, 470. See also 1 HENING’s VA. 
Stat. L. 303 (1645); 2 [bid., 73 (1661-62). 

2 Hate, History or THE Common Law (4 ed.), 293; THAYER, EVIDENCE, 86. 

% American Publishing Co. v. Fisher, 166 U. S. 464; Springville ». Thomas, 166 
U. S. 707; Opinion of the Justices, 41 N. H. 550. See 24 L. R. A. 272. On the policy 
of requiring unanimity in civil actions, see Witson, Works (Andrews’ ed.), II, 162-210; 
ForsyTH, TRIAL BY JuRY, chap. 11; CLARKE, UNANIMITY IN TRIAL BY JURY; LONGLEY, 
OBSERVATIONS ON TRIAL By Jury; Miller, “The System of Trial by Jury,” 21 Amer. 
L. REv. 859, 862; Third Report of Commissioners on Courts of Common Law, 1831, 
69-70 (advising that if no unanimous agreement is reached after twelve hours of 
deliberation a verdict concurred in by nine should be good). 

It would have been possible of course to take a broader view of the constitutional 

requirement. James Wilson, judge and professor of law, in his lectures on law said: 
“When I speak of juries, I feel no particular predilection for the number twelve. . . 
I see no peculiar reasons for confining my view to a unanimous verdict, unless that 
verdict be a conviction of a crime. . . . When I speak of juries, I mean a convenient 
number of citizens, selected and impartial, who, on particular occasions, or in particu- 
lar causes, are vested with discretionary powers to try the truth of facts.” WHzson, 
Works (Andrews’ ed.), IT, 162. 

* Arizona, California, Idaho, Minnesota, Mississippi, Missouri, Montana, Nevada; 
New Mexico, Ohio, South Dakota, Utah, Washington. 
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deprives a member of that class of the right to trial by jury;* 
indeed, it deprives him of the equal protection of the laws, and of 
life, liberty, or property without due process of law.% So also any 
other provision which is calculated to allow prejudiced or biased 
persons to serve on the jury is a violation of the right to trial by 
jury. But where the interest of a juror is remote or problematical, 
although sufficient to constitute a ground of exclusion at common 
law, it is competent for the legislature to allow him to serve. Thus 
a statute is constitutional which allows an inhabitant or taxpayer 
of a town or city to be a juror, although the town or city is a party, 
and the inhabitant or taxpayer may thus be remotely interested 
in the result.?’ A statute which provides that the mere formation 
or expression of an opinion shall not necessarily be a ground of 
exclusion is not unconstitutional;** nor a statute providing for 
struck juries,” nor a statute changing the number of peremptory 
challenges allowable,®° or the number of the jury panel,* or the 
mode of selecting jurors, provided the method is fair.” 

IV. Province of the jury. Trial by jury, then, involves a unani- 
mous determination by twelve disinterested and reasonably com- 
petent persons. A determination of what? Of such matters only 
as are properly within the province of the jury. The jury after 
all has only a limited and special réle. The court also has a part 
to play.* Where, under our constitutions, is to be drawn the line 
which separates the province of the jury from that of the court? 
The guiding principle has indeed been laid down at least since the 
time of Lord Coke. Ad quaestionem facti non respondent judices, 
ad quaestionem juris non respondent juratores.“ But the limits of 
this principle have never been exactly fixed; indeed, they have 
varied from time to time. 





% Gibbs v. State, 3 Heisk. (Tenn.) 72. 

% Dennis, “Jury Trial and the Federal Constitution,” 6 Cot. L. REV. 423. 

27 Comm. v. Worcester, 3 Pick. (Mass.) 462. 

% Stokes v. People, 53 N. Y. 164. 

29 Lommen v. Minneapolis Gaslight Co., 65 Minn. 196. 

80 Walter v. People, 32 N. Y. 147. 

3 Conyers v. Graham, 81 Ga. 615. 

% People v. Harding, 53 Mich. 48; Dowling v. State, 5 Sm. & M. (Miss.) 664; State 
v. Slover, 134 Mo. 607; People v. Meyer, 162 N. Y. 357. 

% See Capital Traction Co. v. Hof, 174 U. S. 1; Opinion of the Justices, 207 Mass. 
606. 
$4 Co. Lirr. 155 6; THAYER, EVIDENCE, 185. 
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At the time when the first permanent settlements were being 
established in America there was a great deal of popular enthusiasm 
in England for trial by jury. This enthusiasm was based chiefly 
on the value of the institution as a bulwark of liberty, as a means 
of preventing oppression by the Crown. The Stuart judges were 
exceeding the bounds of decency in their attempts to coerce juries, 
and the tide of popular resentment ran strong. There was a rapid 
fire of eloquent encomiums and panegyrics — I refer to such popular 
treatises as “The Englishman’s Right,” “The Guide to English 
Juries,” ‘The Security of Englishmen’s Lives” — which were 
received with acclaim by the people in England and which soon 
found their way across the Atlantic.* At the time of the English 
Revolution this feeling was at its height. Since the jury was 
regarded as a protection against the despotic power of the Crown, 
popular writers naturally contended that the widest powers be- 
longed to the jury; that they were the sole judges of the law and 
of the facts; that although the judges might advise them as to the 
law, yet they had not merely the power but the right to determine 
for themselves whether the judges’ view of the law was correct 
or not. This doctrine found its most emphatic expression, of 
course, in criminal suits. In the trial of Colonel Lilburne for 
treason, in 1649, the doughty defendant uttered a challenge which 
delighted his fellow countrymen, when he said: “‘The jury by law 
are not only judges of fact but of law also, and you who call your- 
selves judges of the law are no more but Norman intruders, and 
indeed and in truth, if the jury please, are no more but cyphers 
to pronounce their verdict.”’ Mr. Justice Jermin in wrathful defense 
of the bench, replied: “‘ Was there ever such a damnable blasphemous 
heresy as this is, to call the judges of the law cyphers?” * And even 
in civil cases the same view found wide popular support. In that 
popular treatise, “The Security of Englishmen’s Lives,” Lord 
Somers said:*” ‘As it hath been the law, so it hath always been 
the custom and practice of these juries, upon all general issues, 
pleaded in cases civil as well as criminal, to judge both of the law 
and fact.” 





% The first-named book was reprinted in America in 1693; the third-named, in 
. 1720. WARREN, Harvarp Law ScHoot, I, 126. 

% Varax, TRIAL OF COLONEL LILBURNE (2 ed.), 107; 4 How. St. Tr. 1270, 1379. 
37 Page 95. 
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Shortly after the English Revolution however a change took 
place. The direct power of the Crown over the judges ceased 
when in 1700, by the Act of Settlement,** it was provided that they 
should hold office no longer at the pleasure of the Crown but for 
life or good behavior. The confidence of the people in the judges 
increased, and there was a corresponding diminution in the extrava- 
gant enthusiasm for wide power in the jury. Burke, that sturdy 
upholder of liberty, says: ‘‘What does a juror say to a judge, when 
he refuses his opinion upon a question of judicature? ‘You are so 
corrupt, that I should consider myself a partaker of your crime, 
were I to be guided by your opinion’; or, ‘You are so grossly igno- 
rant, that I, fresh from my hounds, from my plough, my counter, 
‘or my loom, am fit to direct you in your own profession.’ This is 
an unfitting, it is a dangerous state of things.” ** It may safely be 
said that at the time of the American Revolution the general 
principle was well established in the English law that “juries must 
answer to questions of fact and judges to questions of law. This 
is the fundamental maxim acknowledged by the constitution.” “° 
But, as we shall see, the inadequacy of the methods of keeping the 
jury within their proper sphere gave rise to certain difficulties. 

In the American colonies during the eighteenth century there 
was a gradually increasing popular enthusiasm for trial by jury 
and a popular desire strictly to limit the powers of the judges and 
to give the jury great latitude. The Crown judges were generally 
and increasingly unpopular. Often, too, they were incompetent; 
sometimes they were laymen, ignorant of the principles of the law. 
It was generally contended that even in civil cases the jury had 
the right. as well as the power to decide questions of law as well 
as of fact.“ But this extreme view, which was largely the result 





38 12 & 13 Writ. III, c. 2. 39 Burke, Works (3 ed.), VII, 119. 
40 Wynne, Eunomus, Dialogue III, § 53. See Forsyta, Tr1at By Jury, chap. 12. 
. See especially Hargrave’s note to Co. Litt. 155 6. The question of the right of the 
jury to bring in a general verdict in criminal libel cases gave rise in the latter part of : 
the eighteenth century to a renewal of the controversy as to the respective functions 
of court and jury. See Woodfall’s Case, 20 How. St. Tr. 895; King v. Dean of St. 
Asaph, 3 T. R. 428, note; Burke, Works (3 ed.), VII, 105-27; ForsyTa, TRIAL BY 
Jury, 267-82; WoRTHINGTON, PowER oF Juries. There are provisions as to this in 
many of the state constitutions. See 33 L. R. A. (N. s.) 207. 

41 See a learned note in Quincy’s Mass. Rep. 556-72. See also JEFFERSON, WorKS, 
III, 235; Jbid., V, 102; W1tson, Works (Andrews’ ed.), II, 214-24; Swrrt, System 
or Laws, II, 259. 
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of a temporary reaction against usurpations by corrupt or incom- 
petent or at any rate unpopular judges, did not by the adoption 
of the constitutional guaranty of trial by jury become a part of 
our organic law.” No, as we shall see, our courts have recognized 
the broad principle that the constitutional province of the jury in 
civil cases is simply the determination of questions of fact in issue 
as to which reasonable men may reach different results; that the 
constitutional guaranty is not violated by the exercise of control 
by the court either (1) in keeping the jury to the determination 
of questions of fact, or (2) in keeping it within the bounds of 
reason in determining questions of fact.* It is true that at common 
law it sometimes has the right or at least the power to do 
more than this. That is due, as we shall see, to certain defects 
in the machinery whereby the jury is confined to the exercise of 
its special office. 

What, then, are the methods of controlling the jury? At the 
outset one is struck by the fact that there is no simple, systematic, 
adequate method. The methods of controlling the jury grew up 
in a haphazard sort of way. Most of them grew up at a time 
when the jurors still had a right to decide upon their own knowledge, 
as well as upon the evidence, a right which in the eighteenth 
century became obsolete.“ 

A. Questions arising on the pleadings. The concurrence of the 
jury is not always necessary for the rendition of a judgment in 
an action at law. No question is presented for the consideration 
of the jury unless the parties have reached an issue of fact.” If 





# Sparf v. United States, 156 U. S. 51; Comm. »v. Anthes, 5 Gray (Mass.), 185; 
THompson, TRIALS (2 ed.), §§ 940-51, 2132-49. In the constitution of Georgia of 
1777 (§ XLI), however, it was expressly provided that “the jury shall be judges of 
law, as well as of fact, and shall not be allowed to bring in a special verdict.” 

THAYER, EVIDENCE, 208. 

“ 3 Bi. Comm. *374. 

See Willion v. Berkley, 1 Plowd. 223, 230. In the case of a default or of a de- 
murrer if the damages are unliquidated a question of fact as to the amount of damages 
will arise. Must this be submitted to a jury? At common law damages in such cases 
- would usually be ascertained by a jury summoned on a writ of inquiry and presided 
over by the sheriff, but that jury was not necessarily compesed of twelve persons 
(DuncomB, TRIALS PER Pars (8 ed.), 93; Co. Litt. 155 a, Hargrave’s note); or the 
court might determine the question of the amount of damages without reference to 
any jury. SELLon, Practice (1 Am. ed.), 347. It has been held, therefore, in some 
cases that the constitutional right to trial by jury does not extend to the question of 
the quantum of damages on default or demurrer. Raymond v. Danbury & Norwalk 
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the pleadings terminate in a demurrer, an issue of law only is 
raised, and that issue is for the determination of the court. This 
is the case when the pleading demurred to does not state facts 
which constitute a cause of action or a defense, or when it dis- 
closes an affirmative defense, or when having stated sufficient 
facts to constitute a cause of action or defense, it then unnecessarily 
states evidence of those facts, which evidence is insufficient to 
sustain them.“ At common law by the use of special pleading, 
by spreading the facts on the record, a case could sometimes be 
kept from the jury. This was indeed the great purpose of the 
special traverse. Instead of simply denying directly, the pleader 
would allege facts constituting an argumentative denial, and add 
a direct denial. The purpose was to invite a demurrer, in order 
that the question, whether the facts alleged in the argumentative 
denial were sufficient as a matter of law to meet the other’s case, 
might be raised on the pleadings and determined by the court, 
instead of being raised at the trial, where the jury might or might 
not follow the instructions of the judge on the law.*’ So also the 
purpose of the substitution of a plea by way of confession and 
avoidance for the general issue by the strange method of making 
an admission of a “colorable” right in the plaintiff, was to get the 
facts on the record in order to avoid a jury trial.“* One of the 
principal ends aimed at by the common-law commissioners in 
1830 in advocating the limitation of the general issue and the 
extension of special pleading was the severance on the record of 
the law from the facts.*® All these things which were incidental 
to trial by jury at common law are not, of course, forbidden by 
our constitutions. The law has greatly varied from time to time 
as to just how much should or may properly be stated in the plead- 
ings. Surely the legislature can constitutionally regulate the 
rules of pleading so as to require matters to be stated on the record 
which at common law did not have to be so stated and thus, more 
fully than at common law, separate on the record questions of law 





R. R. Co., Fed. Cas. 11593, 14 Blatchf. 133, 43 Conn. 596; Hopkins v. Ladd, 35 Ill. 
178. But see Central, etc. R. R. Co. v. Morris, 68 Tex. 49. See 20 L. R. A. (N. 5s.) 1. 

First Nat. Bank v. St. Croix Boom Corp., 41 Minn. 141. 

47 STEPHEN, PLEADING, *205. 

48 Leyfield’s Case, 10 Rep. 88; STEPHEN, PLEADING, *233; THAYER, EVIDENCE, 232; 
Jenks, SHort History or ENGtisH Law, 163. 

49 Second Report, 46. 
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from questions of fact, — just as indeed it may go to the other 
extreme and provide that the legal elements constituting a cause 
of action need not be stated, but only such a description of the 
cause of action as will give to the opposite party notice of the 
nature of the claim against him.*° 

B. Questions not arising on the pleadings. When questions of 
law are not separated on the record from questions of fact, it is a 
more difficult task to keep separate the respective functions of 
court and jury. If the pleadings terminate in an issue of fact, 
various questions of law as well as of fact may arise at the trial. 
How then may the court confine the jury to its special office? 

1. Instructions to the jury. The duty of the trial judge is not 
merely to preside at the trial, to keep order, to determine questions 
on the admissibility of evidence: it is his duty also to instruct the 
jury. As far back as the Year Books go we find the court delivering 
a charge to the jury. The difficulty with this method of con- 
trolling the jury is of course that when the facts are doubtful there 
may be no way of determining whether or not the jury has followed 
the instructions of the judge on the law. At common law it was 
clearly proper for the judge not merely to state the law and to sum 
up the evidence, but also to express an opinion on the questions 
of fact in issue as long as he leaves to the jury the ultimate deter- 
mination of the issue, and makes it clear that it is not bound to 
adopt his opinion as its own. Since the judge had this power 
at common law, he is not deprived of it merely because the right 
to trial by jury is guaranteed by the constitution.’ But in many 
of the states this power has been expressly taken away by con- 
stitutional or statutory provisions.” It may well be questioned 





50 The present system of pleading whereby questions of law are supposed to be 
separated from questions of fact, too often resulted in earlier days in technical de- 
cisions, and today, when amendments and pleading over are freely allowed, in delay. 
The substitution of a system of notice pleading has been urged by Dean Pound in 
place of the present system. Pound, “Some Principles of Procedural Reform,” 4 ILL. 
L. REV. 388, 491, at pages 494-97. Seealso Whittier, “‘ Notice Pleading,” 31 Harv. L. 
Rev. sor. If there are really effective means of keeping the jury within their prov- 
ince as to questions not arising on the pleadings, the desirability of raising questions 
of law on the pleadings is greatly diminished. 

5t Vicksburg, etc. R. R. Co. v. Putnam, 118 U. S. 545; United States v. Reading 
R. R., 123 U. S. 113; Lovejoy v. United States, 128 U. S. 171; Simmons ». United 
States, 142 U. S. 148. 

82 Sunderland, “The Inefficiency of the American Jury,” 13 Micu. L. REv. 302. 
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how far the legislature can constitutionally curtail in this way 
the power of the judge. ‘Trial by jury, in such a form as that, 
is not trial by jury in any historic sense of the words. It is not 
the venerated institution which attracted the praise of Blackstone 
and of our ancestors, but something novel, modern, and much less 
to be respected.” © 

2. The attaint and motion for a new trial. If a verdict has been 
rendered by a jury on a material issue of fact, can it be overturned? 
From the beginning of the thirteenth century at least, and in theory, 
though not in practice, until the nineteenth century, if the verdict 
was against the evidence or rather false in fact, it could be set 
aside by attaint. A new and greater jury could be summoned 
to examine into the issue tried by the jury, and if it found that 
the verdict was false, the verdict would be reversed, and the 
original jury severely punished.” Since at that period the jurors 
might decide on their own knowledge as well as on the evidence, 
their verdict would not be reversed if supported either by the 
evidence or by facts not in evidence. This uncouth and barbarous 
method of controlling the jury was in use in this country in colonial 
times,” and indeed it became so frequent in Massachusetts that 
a statute had to be passed to prevent its abuse. But gradually 
both in England and in the American colonies as the idea gained 
ground that the jurors are to decide merely on the evidence and 
not on facts known to them, it became obsolete, and a new method 
of controlling the jury became necessary. In 1665 the first reported 
decision was rendered holding that the court might order a new 
trial on the ground that the verdict was against the evidence.*’ 
This did not necessarily mean that the jurors intentionally went 
wrong, and did not involve a punishment for them. The granting 
of new trials on the ground that the verdict was against the evi- 
dence or on the ground that the damages awarded were excessive 
or inadequate soon came into common use in England. In the 
American colonies new trials were not very frequently granted on 
these grounds, but they were not unknown.** Of course this 





58 THAYER, EVIDENCE, 188, note. 

% “An attaint, the greatest punishment they know on this side death.” GumE 
TO ENGLISH JURIES, 4. é 

5 Quincy’s Mass. Rep. 559; R. I. Col. Rep. (1647) 200. 

56 5 Mass. Col. Rec. 449. 57 Wood ». Gunston, Style 466. 

88 Quincy’s Mass. Rep. 84. Compare the old New England and Georgia practices 
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practice is not unconstitutional. Indeed, it has been held on the 
contrary that a statute denying the court the right to grant a new 
trial is unconstitutional.*® In England the motion was made before 
the full court in which the case was pending; and no appeal was 
allowed from its decision until the Common Law Procedure Act 
of 1854. In this country the courts have upheld the power of the 
appellate court as well as of the trial court to order a new trial on 
the ground that the verdict is against the evidence or that the 
damages are excessive or inadequate. In some of the cases the 
question whether such practice is a violation of the constitutional 
right to trial by jury was expressly considered and answered in the 
negative.” The objection to this method of controlling the jury 
is the delay and expense involved. 

At common law if a new trial was ordered, it had to be a new 
trial as to all the parties and on all the issues. But there is no 
reason for re-trying the issues as to one party because of an error 
affecting only another party, or for re-trying one issue because of 
an error affecting only another issue. Statutes have accordingly 
provided in some jurisdictions that the new trial shall be confined 
to the parties as to whom or the issues as to which the verdict is 
set aside. Such statutes are constitutional.* Each issue as to 





whereby the losing party was entitled to a new trial as a matter of right. 63 U. of Pa. 
L. REV. 592, note. See also United States v. 1363 Bags, 2 Sprague, 85; Bartholomew 
v. Clark, 1 Conn. 472. 

59 Capital Traction Co. v. Hof, 174 U. S. 1; Opinion of the Justices, 207 Mass. 606. 
See Bright ». Eynon, 1 Burr. 390 (“Trials by jury, in civil causes, could not subsist 
now without a power, somewhere, to grant new trials.” Per Lord Mansfield, 393). 
See also 3 Bi. Comm. *390. 

6° Section 35. The motion is now made in the Court of Appeal. R.S.C., Order 39 
rule 1. ; 

61 In a few jurisdictions, however, the rule is otherwise. Southern Ry. Co. v. 
Bennett, 233 U.S. 80. See Riddell, “New Trials in Present Practice,” 27 YALE L. J. 
353, 361. In Metropolitan R. R. Co. v. Moore, 121 U.S. 558, 573, Mr. Justice Matthews, 
in speaking of the practice of reviewing in an appellate court the action of the trial 
court in refusing to grant a new trial on the ground that the verdict was against the 
weight of evidence, said: “Such a practice in the appellate courts of the United States 
is perhaps forbidden by the Seventh Amendment.” But this casual doubt seems not 
well founded. 

Devine v. St. Louis, 257 Mo. 470, 51 L. R. A. (N. s.) 860. 

® Norfolk So. R. R. v. Ferebee, 238 U. S. 269; Sparrow v. Bromage, 83 Conn. 27; 
Opinion of the Justices, 207 Mass. 606; Simmons ». Fish, 210 Mass. 563; Lisbon ». 
Lyman, 49 N. H. 553 (“The general principle of the correction of errors which occur 
in judicial proceedings, preserves, as far as possible, what is good, and destroys only 
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each party is determined by a jury; it is not necessary that all the 
issues should be determined by the same jury. 

If a verdict is excessive and the plaintiff is willing to remit the 
excess and take what the court regards as a fair sum, the court may 
refuse to grant a new trial. The defendant cannot successfully 
claim that he has been denied the right to trial by jury.“ But the 
court cannot make the plaintiff take less than the amount which 
the jury has fixed unless there is a liquidated maximum; the 
plaintiff may insist on taking the sum fixed by the jury or having 
a new jury fix the amount.® 

3. Demurrer to evidence. As early as the fifteenth century, this 
_ method of withdrawing the case from the jury was employed.® 
After the party having the burden of proof, the proponent, as 
Professor Wigmore calls him, had introduced all his evidence, 
the opposing party might demur thereto. If in his demurrer he 
admitted the truth of the evidence offered by his adversary, the 
latter was compelled to join in the demurrer. It was not until 
1793 that it was held that if the evidence is circumstantial, the 
demurrant must admit the facts which that evidence tends to 
prove.” The jury who had heard the evidence might be asked to 
find the amount of damages, but all other questions were withdrawn 
from them. The difficulty with a demurrer to evidence is that it 
was a two-edged sword; for if the court held that the jury could 
have found for the proponent judgment would be given for him, 
whether the court were of the opinion that the jury would have 
so found or not;®* and the demurrant waived his right to put in 
his own evidence or to have a jury decide the issue.® It is clear 
that the constitutional provision as to trial by jury does not preclude 





what is erroneous when the latter can be severed from the former.” Per Doe, C. J., 
583). Cf. Robinson v. Smith, [1915] 1 K. B. 711. 

Gila Valley, etc. Ry. Co. v. Hall, 232 U. S. 94; Detzur v. B. Stroh Brewing Co., 
119 Mich. 282; Trow »v. Village of White Bear, 78 Minn. 432; 39 L. R. A. (N. S.) 1064; 
Ann. Cas. 1912, C 504. ‘Similarly the defendant may prevent a new trial on the ground 
that the damages are inadequate by consenting to the entry of a judgment for an 
adequate amount. Carr v. Miner, 42 Ill. 179. 

% Atchison, etc. Ry. Co. v. Cogswell, 23 Okla. 181. See Kennon »v. Gilmer, 131 
U.S. 22. 

66 THAYER, EVIDENCE, 234. 

67 Gibson v. Hunter, 2 H. Bl. 187; THaver, EVIDENCE, 235. 

% Cocksedge v. Fanshaw, Doug. 119, 129; Southern Ry. Co. v. Tyree, 114 Va. 318. 

8 Galveston, etc. Ry. Co. v. Templeton, 87 Texas, 42. 
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a demurrer to evidence.” It is a practice long antedating the 
adoption of our constitutions; and it does not deprive the jury 
of their proper function. 

4. The special verdict. At common law if the jurors wished to 
bring in a general verdict they could do so. They ran a risk in 
so doing, inasmuch as, if the verdict was wrong, they might be 
attainted, whether they went wrong on the facts or on the law.” 
And it was a question whether the fact that they had followed the 
directions of the judge on the law constituted a defense. But it 
was manifestly unfair to the jurors to subject them to the severe 
punishment of attaint because of a mistake of law, and therefore 
they were allowed to bring in a special verdict finding the facts - 
in issue and leaving to the court the determination of the legal 
effect of those facts. In the American colonies the special verdict 
was well known.” The judge could not refuse to accept a special 
verdict if it was good and pertinent to the issue.” The objection 
to special verdicts is the technical nicety with which they must 
be framed. The court cannot take the place of the jury in finding 
any of the facts in issue necessary to the foundation of the judg- 
ment.” If the jury finds merely evidence of the facts in issue, 
the court has not power to draw inferences as to the facts them- 
selves. But if the jury finds facts sufficient to enable the court to 
enter judgment, but also draws a general conclusion based on an 
erroneous view of the law, the court may give judgment upon the 
facts as found and disregard the conclusion of the jury.” Not 
infrequently the judges attempted to compel the jurors to bring 
in special verdicts, but the jurors fought stoutly against such 





7 Hopkins v. Railroad, 96 Tenn. 409, and cases cited. 

7 Co. Litt. 228 a. “Although the jury if they will take upon them (as Littleton 
here saith) the knowledge of the law, may give a general verdict, yet it is dangerous 
for them so to do, for if they do mistake the law, they run into the danger of an attaint; 
therefore to find the special matter is the safest way where the case is doubtful.” 

7 Conn. Rev. STat., 1672, 37; 3 Mass. Col. Rec. 425; New Jersey Statute of 
April 23, 1724; New York, Duke of York’s Laws, 1665-75. It is said that special 
verdicts were uncommon in the early history of New England. Lechford, Plain Deal- 
ing, 66. See 3 Mass. Col. Rec. 425. In Georgia special verdicts were expressly for- 
bidden by the constitution of 1777, § XLI. 

% Co. Litt. 228 a; COMPLETE JURYMAN, 246. 

™ COMPLETE JURYMAN, 247. 

% Foster v. Jackson, Hob. 52 a; Priddle & Napper’s Case, 11 Co. Rep. 8 a, to 6; 
COMPLETE JURYMAN, 252. 

























THE REFORM OF CIVIL PROCEDURE 685 


attempts on the part of the judges and in the end were successful. 
By statute in many of the states today, however, the court may 
compel the jury to bring in a special verdict. And in many juris- 
dictions the court may compel the jury to make special findings 
of fact in addition to its general verdict; and if those special 
findings are inconsistent with the general verdict, the court may 
disregard the general verdict and enter judgment for the opposite 
party, and need not order a new trial.” Such statutes are con- 
stitutional. And yet they decidedly change the common-law rule. 
They take away from the jury the power to take the law into 
its own hands by rendering a general verdict on the combined 
law and facts involved in the issue. They remove the chief prop 
of the old popular idea that the jury has the right to determine 
the law. 

5. The special case and reserved point. Again, the jury might 
give a general verdict for one party, subject to the opinion of the 
court in banc on a question of law involved, stated in a special 
case or in a point reserved, drawn up by or under the supervision 
of the judge.” If there was any difference of opinion as to the 
facts proved, the opinion of the jury was taken and the facts stated 
in accordance with its opinion. It would seem that the consent 
of the jury was necessary to this proceeding in the absence of the 
consent of both parties.”* If the question was resolved in favor of 
the party for whom the general verdict was given, judgment would 
be entered on the verdict for him. If the law was found to be the 
other way, the verdict would be changed accordingly, and verdict 
and judgment would be given for the opposite party. If it was 
' so defectively stated that no judgment could be given on it, the 
court would order a new trial.”” This practice differed from the 
special verdict in that the question of law did not appear on 
the record, and therefore the question could not be carried by writ 
of error to a higher court,®° whereas a special verdict was entered 
on the record, and the question of law could be carried up to the 





% Walker v. New Mexico, etc. R. R. Co., 165 U. S. 593. 
™ Smitra, Action at Law (2 ed.), 113, 129; STEPHEN, PLEADING, *1ror. See Dublin, 

etc. Ry. Co. v. Slattery, 3 App. Cas. 1155, 1204-05. 

78 Mead ». Robinson, Barnes’ Notes (3 ed.), 451; 3 BL. Comm. *378. 

79 Tipp, Practice, II, 597. 

8 This was changed by the Common Law Procedure Act, 1854, §§ 32, 34. 
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higher court on a writ of error. This practice probably goes back 
to the seventeenth century;* it became very common during the 
eighteenth century.® It is therefore clearly constitutional.* 

6. Direction of verdict. When on the evidence there is no 
question of fact as to which reasonable men might differ, the 
courts have had no difficulty in saying that the direction of a 
verdict does not violate the constitutional provision for trial by 
jury.“ This method of withdrawing the case from the jury is 
different from a demurrer to evidence. The motion is quite in- 
formal and is usually oral. If the motion is denied, the moving 
party is not precluded from putting in his own evidence and from 
submitting the issues to the jury. Its operation is also different. 
On a demurrer to evidence the jury is not called upon to take any 
further part in the trial unless to determine hypothetically the 
quantum of damages. In the case of a directed verdict the jury 
is called upon to render the verdict. But the jury has no dis- 
cretion in the matter. The direction of a: verdict is sometimes a 
cumbersome method of disposing of the case; for a juror may for 
conscientious or less worthy reasons, refuse to accede to the di- 
rection of the court.” In a few states this difficulty is avoided by 





81 See Allen v. Dundas, 3 T. R. 125, 131. 
® In the second volume of Wilson’s Reports, for example, there are about forty 
instances of this practice. 


8 See Bothwell v. Boston El. Ry. Co., 215 Mass. 467. As to criminal cases, see 
4 Itt. L. REv. 200-01. 

* Improvement Co. ». Munson, 14 Wall. (U. S.) 442; Pleasants v. Fant, 22 Wall. 
(U. S.) 116; Oscanyan v. Arms Co., 103 U. S. 261; Patton v. Texas, etc. Ry. Co., 179 
U.S. 658. But if there is a real conflict in the evidence it is unconstitutional to with- 
draw the case from the jury. Baylies v. Travelers’ Ins. Co., 113 U. S. 316. In many 
jurisdictions a verdict may be directed even for the party who has the burden of proof. 
Herbert v. Butler, 97 U. S. 319; Randall v. Baltimore & Ohio R. R. Co., 109 U. S. 478; 
Delaware, etc. R. R. Co. v. Converse, 139 U.S. 469. See 11 Micu. L. REv. 198. In 
1757, Lord Mansfield directed a verdict for the plaintiff who had the burden of proof. 
Decker v. Pope, 1 Selwyn, Nisi Prius (13 ed.), 91. 

% Jt has been said that jurors in a civil case refusing to render a verdict in accord- 
ance with the direction of the court may be punished for contempt. Cahill v. Chicago, 
etc. Ry. Co., 20 C. C. A. 184, 74 Fed. 285; Bac. Asr., tit. Juries, M (2). At common 
law in civil cases it came to be the view that where an attaint lies, the court cannot 
punish the jury for refusing to bring in a verdict in accordance with the direction of 
the court. THAYER, EVIDENCE, 165, 166. But this doctrine was established at a time 
when the jurors were entitled to act on their own knowledge. And of course in criminal 
cases where the court is held not to be empowered to direct a verdict of conviction, the 
jury cannot be punished for refusing to convict. Bushell’s Case, Vaughan, 135, 6 How. 
St. Tr. 999; THAYER, EVIDENCE, 160-69. 
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the use of a very simple practice; when on the evidence there is 
no question of fact as to which reasonable men might differ, the 
court may dismiss the jury and enter a verdict without the formal 
concurrence of the jury. It would seem that this practice does 
not impair the right to trial by jury.® 

7. Compulsory nonsuit. At common law nonsuits were wholly 
voluntary. The plaintiff might absent himself at the time of the 
rendition of the verdict, and in his absence no verdict could be 
rendered. The result was that the plaintiff would be nonsuited 
and the case would end. Inasmuch as the plaintiff was not thereby 
precluded from bringing a new suit, he was given a great oppor- 
tunity to harass the defendant by bringing repeated actions against 
him and becoming nonsuit at the last moment before the jury 
has rendered its verdict.*’ Statutes have sometimes provided 
for compulsory nonsuit. A compulsory nonsuit differs from a 
directed verdict, in that there is not even a formal concurrence on 
the part of the jury. It differs also in that, like a voluntary 
nonsuit, it does not prejudice the plaintiff’s right to bring a new 
action.*® Although the compulsory nonsuit was unknown at 
the time of the adoption of our constitutions, it is neverthe- 
less universally held not to impair the right to trial by jury.*® 
It does not take away from the jury any question of disputed 
fact. 

8. Motion to strike out sham pleading. If a party interposes a 
pleading which is clearly false in fact and which is interposed 
merely for the purpose of delay or vexation he has no right to go 
to the jury. Such a pleading is called a sham pleading. The 
opposite party may treat it as a nullity and enter judgment for 





% Van Ness v. Van Ness, Fed. Cas. No. 16, 869; Cahill v. Chicago, etc. Ry. Co. 
20 C. C. A. 184, 74 Fed. 285; Cloquet Lumber Co. ». Burns, 124 C. C. A. 600, 207 
Fed. 40; Curran v. Stein, 110 Ky. 99; Pardee ». Orvis, 103 Pa. 451. The dictum of 
Harlan, J., in Hodges v. Easton, 106 U. S. 408, to the opposite effect is, it is submitted, 
erroneous. 

87 The right has generally been somewhat cut down by statute. In England the 
plaintiff cannot become nonsuit or discontinue his action if a step has been taken 
after the defendant has filed his statement of defense. R.S. C., Order 26, rule 1. In 
this country very generally the plaintiff may become nonsuit at any time until the 
case is finally submitted to the jury. 

8 Mason ». Kansas City Belt Ry. Co., 226 Mo. 212, 26 L. R. A. (N. S.) 914. 

8 Coughran »v. Bigelow, 164 U. S. 301; Naugatuck R. R. Co. v. Waterbury Button 
Co., 24 Conn. 468; Perley ». Little, 3 Me. 97; Munn ». Pittsburg, 40 Pa. 364. 
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himself, or he may apply to the court to strike it from the record.” 
In some jurisdictions it has been held, however, that to strike out 
as sham a negative pleading is to deny the right to trial by jury.” 
But this seems wrong. Although it is a rule of the common law 
that the general issue is not to be struck out as sham, because 
the defendant has a right to put the plaintiff to the proof of his 
claim in all cases, yet it would seem that the legislature has 
the power to change this rule. In a New Jersey case * the court 
says: 


“Tf, therefore, the plea of the general issue is filed when the defendant 
has no defense, it tends only to illegal delay and comes within the defini- 
tion of a sham plea. If it be said that if the general issue may be stricken 
out as a sham plea, or regarded by the plaintiff as a nullity, the defendant 
will be deprived of a trial by jury, the answer is that the practice in this 
country, as well as in England, of striking out false pleas, other than the 
general issue, whereby the defendant may be deprived of a trial, is well 
settled. It cannot be said that the party is deprived if he has nothing 
to try.” 


9. Motion for judgment notwithstanding the verdict. If the plead- 
ings have raised an immaterial issue, and if the jury has brought 
in a verdict on that issue, it is clear that the court may arrest the 
judgment or enter judgment against the party who obtained 
the verdict; for since the issue is immaterial, the verdict is im- 
material, and the court may give judgment on the pleadings. But 
suppose that the question arises not on the pleadings but on the 
evidence. Suppose that a motion is made at the trial for a com- 
pulsory nonsuit or the direction of a verdict, and that the court 
erroneously refuses to grant the motion and the verdict is rendered 
against the party who made the motion, what is the remedy? At 
common law the only remedy is a new trial. But why should 
a new trial be given when the verdict could properly have been 
given only for the party who lost at the trial? In several juris- 





% See 1 Curtry, PLEADING (16 Am. ed.), *567; Phillips ». Bruce, 6 M. & Sel. 134; 
Merrington v. A’Becket, 3 D. & R. 231. A statute providing that the defendant must’ 
file an affidavit of defense as a condition precedent to trial by jury is constitutional. 
Fidelity, etc. Co. v. United States, 187 U. S. 315. 

% Wayland v. Tysen, 45 N. Y. 281. 

® Walter v. Walker, 35 N. J. L. 262. 

® But see Skeate ». Slaters, 30 T: L. R. 290; Astley ». Garnett, 20 Brit. Col. R. 528; 
Dowagiac Mfg. Co. v. Schroeder, 108 Wis: 109; Muench v. Heinemann, rig Wis. 441. ’ 
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dictions statutes have provided that in such a case as this, the 
trial court or the appellate court may enter judgment in favor of 
the party for whom the verdict should have been rendered. Is 
this practice unconstitutional? The Supreme Court of the United 
States by a bare majority seems to think it is. Their decision 
however has met with a great deal of criticism ® and the state 
courts have reached the opposite result.% On principle the state 
courts seem clearly right. There is no valid objection to doing 
after the trial what admittedly might and should have been done 
at the trial. There is no encroachment upon the proper province 
of the jury. 

10. Evidence on appeal. Frequently verdicts and judgments 
have to be set aside because of the failure to prove some fact at 
the trial which could have been proved by such clear and incon- 
trovertible evidence that the court would have been justified on 
such evidence in giving a peremptory instruction to the jury on 
that point. At common law the practice was to grant a complete 
new trial. If there has to be a new trial, the new trial should be 
confined to the consideration of that point alone. But if the point 
is not one on which a jury could have any doubt, there should be 


no necessity for submitting it to a jury. The English Rules allow 
the Court of Appeal to receive “‘further evidence upon questions 
of fact, such evidence to be either by oral examination in court, 
by affidavit or by deposition taken before an examiner or com- 
missioner.” *’ The New Jersey Practice Act, 1912, provides 
that 


“Upon appeal, or on application for a new trial, the court in which 
the appeal or application shall be pending may, in its discretion, take 
additional evidence by affidavit or deposition, or by reference; provided, 
that the error complained of is lack of proof of some matter capable 
of proof by record or other incontrovertible evidence, defective certifi- 





% Slocum v. New York Life Ins. Co., 228 U. S. 364. 

% Thorndike, “Trial by Jury in United States Courts,” 26 Harv. L. REv. 732; 
Thayer, “Judicial Administration,” 63 U. of Pa. L. Rev. 585; Rep. Amer. Bar Assoc., 
1913, 561. But see Schofield, “New Trials and the Seventh Amendment,” 8 IL. L. 
REv. 287, 381, 465 (supporting the Slocum Case on the ground of the second clause of 
the amendment). 

% Bothwell v. Boston El. Ry. Co., 215 Mass. 467; Kernan v. St. Paul City Ry. 
Co., 64 Minn. 312; Dalmas v. Kemble, 215 Pa. 410. 

97 Order 58, rule 4. 
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cation, or failure to lay the proper foundation for evidence which can, 
in fact, without involving some question for a jury, be shown to be 
competent.” ° 


In this practice there is no violation of the constitutional guaranty 
of trial by jury; no question is withdrawn from the jury upon which 
the parties have a right to insist upon the opinion of the jury. 

Is the constitutional guaranty of trial by jury an obstacle in the 
path of procedural reform? It does prevent the determination of 
questions of fact by less than twelve persons; but that difficulty 
is one which has been easily removed by an amendment to the 
constitution when it has been felt desirable, and it has been very 
generally felt desirable in the case of inferior courts. It does pre- 
vent a verdict in which the jurors do not all concur; but this 


difficulty, if it is a difficulty, is also easily done away with by 


constitutional amendments when it is felt desirable. It does pre- 
vent trial by manifestly partial or clearly incompetent jurors; but 
that is as it should be. It does prevent the encroachment by the 
court on the province of the jury, as it prevents the encroachment 
by the jury on the province of the court; but that is as it should 
be, provided always that trial by jury is worth preserving in 
civil cases. But—and this is the fundamental point which the 
writer has tried to develop —it does not prevent the use of any 
methods of effecting the division of functions of court and jury. 
The old methods of enforcing the division which were in use before 
our constitutions were adopted are clearly not unconstitutional. 
Nor does it violate our constitutions to supplement or supersede 
those methods by other methods more readily calculated to effect 
the division of functions without undue formality or delay. The 
constitutional guaranty does not stand in the way of the accom- 
plishment of the result, much to be desired, that there shall be no 
trial by a jury when there is no disputable question of fact to be 
tried, and no new trial when there is no disputable question of fact 





% Section 28. Cf. Kansas Code of Civil Procedure, § 580. See Rep. Amer. Bar 
Assoc., 1910, 645; Pound, “Some Principles of Procedural Reform,” 4 Itt. L. Rev. 
338, 491, at page 505. 

If a necessary allegation is omitted from a pleading, but the matter was actually 
litigated at the trial, it is proper for the trial court or the appellate court to allow an 
amendment to the pleading and to allow the verdict and judgment to stand. Slaughter 
v. Goldberg, Bowen & Co., 20 Cal. App. Dec. 89; Shuford v. Life Ins. Co., 167 N. C. 
547; Chaffee v. Rutland R. R. Co., 71 Vt. 384. 
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left undetermined. If the ancient institution of trial by jury is to 
survive, as our ancestors intended that it should, it must be ca- 
pable of adaptation to the needs of the present and of the future. 
This means that it must be something more than a bulwark 
against tyranny and corruption: it must be an efficient instrument 
in the administration of justice. 


Austin Wakeman Scott. 
Harvarp LAw ScHOOL. 
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LAW IN WAR TIME — 1917 


E have recently been reminded, and by a statesman-lawyer,} 
that because we cannot have, at the same moment, success- 
ful war and free democracy, we are obliged to surrender for the time 
being a great measure of that liberty which generations of lawyers 
have insisted on before a lengthening line of judges. We must re- 
main true to our faith, but are told that in the presence of a suffi- 
ciently powerful autocracy, democracy cannot be maintained; it 
can live only by killing the autocracy. This is a hard saying, for it 
assumes the necessity of borrowing that weapon of a really strong 
tyranny most hateful to any democracy, — an imposed discipline; 
self-discipline is not enough. 

The difference between self-denial and some discipline is not 
great, nor easy of statement, and probably most men now feel some 
instinct of abnegation. This REvriew lately said editorially, “‘Every 
one is of course willing to give government a latitude in time of war 
different both quantitatively and in kind from its powers in time 
of peace.” As to quantum of power, yes; the process is easy and 
historical, but a difference in kind is not only hard to swallow, but 
even to understand; for to a large minority, at the very least, the 
resulting status seems to suggest the question, not how much lati- 
tude we have given or should give government, but how much lati- 
tude government has left to us. 

This last is the condition of mind, sure of production if not already 
observed, and resulting from war legislation; a style of law making 
already considerable in volume, and certain of increase. Such 
legislation, however, shows as yet small sign of any attempt to take 
from bench and bar their accustomed function of exposition, inter- 
pretation or condemnation, wherefore some review of our prepara- 
tion for that task, and of what 1917 brought forth by way of per- 
formance, is the subject of this essay. 

Historically considered, no body of men could be better fitted 
for hostile and destructive criticism of laws in aid of war than our 
bar and a bench recruited from it. By definition, a breach of peace 





1 Mr. Elihu Root, in his address to the Conference of Bar Associations. 
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is a breach of law, yet war exists by act of Congress. Every system 
of law we have known presupposes and rests on the will of a huge 
peaceful community, reluctantly and tenderly dealing with its 
naughty children. All lawyers instinctively regard a state of war 
as the negation of law in its broader sense; yet such a profession 
must deal with these statutes born of necessity. Our ability to do 
this rightly and broadly, can only grow out of a profound belief in 
the necessity of union in discipline, and a keen preception of the real 
wickedness of the great Frederick’s maxim, that the average citizen 
of a well-conducted state should not know that a war was in progress. 
If freemen do not acutely feel and righteously hate war conditions, 
the political disease of which they are the symptoms cannot be 
eradicated. But a righteous hate is a very different thing from 
whining complaint. 

The people generally have shown in 1917, and in a most striking 
way, the educational result of about a generation of nation-wide stat- 
utes, from the Sherman Act, through interstate commerce legislation, 
the Food and Drug Statute, and the like, to the Child Labor Bill. 
In time of peace, increasing impatience with parochial state action, 
or the lack of it, has produced increasing regulation as wide as the 
extent of interests affected; for that reason, in part, it has appeared 
to the majority natural to demand national assistance and regula- 
tion regarding matters even dimly, perhaps, seen assure tobe affected 
by the dislocations of war. Whether without the spectacle afforded 
by nearly three years of conflict in Europe, such majority inclination 
would have existed, may be doubted; but that without the stimula- 
tion of national activities increasing by leaps and bounds for the 
past quarter century, the process would have been slower and more 
difficult, is not doubtful at all. Especially is it true, that without 
that preparation, the people would not and indeed could not have 
accepted national interference with individual (7. e., non-corporate) 
production, distribution, and sales for private profit. 

But there is always a minority of which our tradition is very con- 
siderate in each individual case. We can and do pass severe laws, 
but he is indeed an unfortunate offender, who cannot remain en- 
larged on bail, until the highest court discusses his offence as an 
academic puzzle, after time has dulled the edge of memory. The 
right of suit is very precious to many; every plaintiff can feel as his 
own the motto: “Serve God and take your own part,” — and he 
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usually regards the two halves of the maxim as synonymous; but 
even the most selfish litigant over a matter of public interest meets 
with a certain toleration, for the American people entirely compre- 
hend that the rights of the public have usually been threshed out 
at private expense in litigation instituted or invited by private citi- 
zens for their personal advantage, and most of us regard that method 
as both economical and expedient. 

Then, too, minorities increase when the statutes begin to hurt; 
and they hurt both citizens and aliens, the latter a class which has 
existed longer and in greater numbers in the United States than any- 
where else, — and as such wholly untouched by governmental 
activities; passports and strangers’ taxes have been unknown, — 
anything like them is resented. In short, the inherited American 
attitude to government is that some must pay taxes (normally a 
very small part of the electorate), but so far as one’s person is con- 
cerned, a man can have to do with government as much or as little 
as he pleases. Direct official interference with private life has been 
growing, but is still rare; we have been afraid to meddle with the 
ultimate individual citizen, even in such matters as sanitary regula- 
tions. Landlords who fail to provide water closets, and carriers 
omitting individual drinking cups, are proscribed by statute, but 
filthy tenants or careless passengers are untouched by law. Upon 
the whole it is a well-intentioned, but undisciplined public on which 
descend war laws hitherto unknown, — litigation over whose ad- 
ministrative enforcement would seem absolutely certain. 

Quantitatively it would be quite useless to dwell on recent legis- 
lation, but the qualitative difference between the legislative output 
of the German war and all previous experiences is a study both legal 
and social. 

The Conscription Act,? and the Questionnaire * devised there- 
under after one experience with local boards choosing men for 
“Selective Service’”’ under their own several interpretations of the 
statute, its object and meaning, show radical novelty. The act 
itself is the first effort in this country to do away with bounties, 
and the purchase of exemption by furnishing substitutes; while the 
questionnaire system (with almost no public notice of the point) 
marks a more complete departure from local home rule than any 
military effort in our history. The “local boards” were loyally 





2 May 18, 1917. 3 P. M. G. O., Form roor. 














LAW IN WAR TIME — 1917 695 


chosen from residents of each district, they did wonderfully well, yet 
produced results so persuasively divergent, that government dared, 
as it did not six months earlier, to compel uniformity of action by 
turning them into mouthpieces for the central authority. 

These new departures have not directly produced litigation as 
yet; but regardless of history the constitutional power to pass any 
such statute has been challenged, and its administration assailed 
by both habeas corpus and bill in equity. 

The theorizing of Dr. Hannis Taylor * to the effect that no Amer- 
ican soldier can be sent overseas except by his own will, may be 
regarded as a negligible curiosity, but the act has been held con- 
stitutional in widely separated jurisdictions.? Some variants of the 
general question are novel; a local board is not an unlawful species 
of court; ® one keeping a bawdy house within five miles of a camp 
cannot escape prosecution under section 13 as a person not, subject 
to military authority; ’ requiring a man to show his registration 
card does not compel him to give evidence against himself in viola- 
tion of the Fifth Amendment; *® every man of statutory age is zpso 
facto within the purview of the act, which therefore affects him be- 
fore registration ;® and those whose words or writings tend to prevent 
registration or induce refusal to register, may be indicted for con- 
spiracy;!° while conscientious objectors whose language has similar 
purport must take their chances with a petit jury." The alien non- 
declarant, though specifically exempt under the act, has furnished 





4 Dr. Taylor’s Memorial is in Conc. Recorp, October 4, 1917. An excellent reply 
by former Attorney General George W. Wickersham, has been reprinted as a pamphlet 
from the Philadelphia Press of August 19, 1917. 

5 Most of the decisions as yet made are not in the reports; many of them, being 
charges to juries, will not appear. They are being published through the Department 
of Justice as “Bulletins of Interpretation of War Statutes,” and will be referred to by 
number, The whole number before January 7, 1918, is thirty-two, all in District 
Courts, unless otherwise stated. The constitutionality of the statute has been upheld 
in Angelus ». Sullivan (C. C. A. 2d Bulletin 2); Re Stephens (Delaware, Bulletin 13); 
The Jeffersonian (S. D. Georgia, Bulletin 24); United States v. Olson (Washington, 
Bulletin 20). And since writing the text the Supreme Court has so held; the Chief 
Justice finding (as so often before) that the contention of unconstitutionality did not 
survive statement, Re Granbard et al. 

6 Re Stephens, supra. 

7 Re Smith, N. D. Georgia, Bulletin 17. 

8 Re Olson, supra. 

® Re Stone, E. D. Pennsylvania, Bulletin 25. 

10 Re Phillips, S. D. New York, Bulletin 14. 

11 Re Traina, S. D. New York, Bulletin 18. 
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more litigation than any other single class. Owing to treaty obliga- 
tions, such men have never been regarded as properly subject to 
compulsory military service; under the present statute they must, 
like all other of the excepted classes claim exemption. Many have 
not done so, or failed so to do by the records of the local board before 
which they appeared; and after being held for service have either 
procured a habeas or filed a bill to enjoin the board members from 
certifying them. 7 

The first procedure has resulted in a very doubtful ruling that 
the writ did not issue as of right during war, and that the matter 
was within the “domain of military authority”’;" and several deci- 
Sions, thought to be correct, that such alien having had an oppor- 
tunity for hearing, and having.made no timely claim of exemp- 
tion before the local board lost jurisdiction, must be remitted to 
executive action, — the law had been satisfied.“ 

Efforts to use equity, to enjoin local boards from acting in respect 
of plaintiffs calling themselves alien non-declarants, have been un- 
successful on the ground that injunctive relief could not be granted 
as against such governmental agencies.” 

The Espionage Act " is regarded as a radical novelty in America, 
and the popular view is in the main correct, for it has given our law 
a new word, which as defined in section 1 of the statute covers acts 
long known as most injurious to national security, and never before 
visited in this country with statutory condemnation. Yet those 
sections which have as yet given rise to any litigation, when taken 
in conjunction with that part of the Conscription Act relating to 
obstructing recruiting or enlistment,!” suggest the Sedition Act of 
1798 1 in a manner possibly still alarming to lawyers of political 
proclivities, if they know any history. 

Indictments for spoken words calculated to obstruct enlistment, 
or to cause or incite insubordination, mutiny, or disloyalty in the 
military or naval forces of the United States, will cover a multitude 





12 Moore, INTERNATIONAL LAw DicEstT, vol. 4, 50 ef seq. 
: 8 Re Troiani, E. D. Pennsylvania, Bulletin 8. 

4 Re Hutflis, W. D. New York, Bulletin 11; Re Summertime, E. D. Michigan, Bul- 
letin 16; Re Koopowitz, S. D. New York, Bulletin 10; Re Cubyluck, E. D. New York, 
Bulletin 28. 

% Angelus v. Sullivan, supra; Re Bonifaci, W. D. Washington, Bulletin 9. 

16 June 15, 1917. 

17 Section 3. Cf. Title I, § 3, and Title XII of Espionage Act. 

18 y STAT. 506. 
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of sins, when so large a proportion of our youth are in uniform, or 
nearly so. It has been thought that the criminality of such language 
rests solely on the statute,'* a view open to doubt, to say the least; 
also that section 21 of the Federal Penal Code punishing the offense 
of preventing by intimidation another from taking office under the 
United States, covers the case of joint signers of a letter to county 
officials denouncing conscription and the local quota thereunder,” 
apparently because the recipients of the letter were or might be 
members of local boards; juries-have been told that cursing the 
President or other officials is not per se criminal, but may be con- 
sidered in ascertaining whether the ‘natural and legitimate” result 
of defendant’s language was to wilfully obstruct recruiting,” and 
substantially similar instructions were given in the case of one (ap- 
parently a follower of Dr. Hannis Taylor) who inter alia had said: 
“T cannot see how the government can compel troops to go to 
France; if it was up to me I’d tell them to go to hell.”’* Advis- 
ing men not to report for military service is clearly within the 
Espionage Act.” 

Writing or print must usually go through the mails to obtain 
any considerable audience, and several publications have been 
debarred from postal privileges by the Postmaster General, and 
failed to obtain injunctive relief from the courts. The ground of 
decision has not been solely that in the opinion of the court the 
newspaper or periodical violated the statute, but also that the Post- 
master General had so found; and the courts interfere with such 
findings only when the case is very clear. 

This statute has greatly enlarged our protective legislation in 
some matters having no very obvious relation to spying or any 
allied word. Title V gives powers long needed in respect of clear- 
ances of ships, which have usually been regarded as something col- 
lectors could not refuse;* Title VII gives embargo powers to the 
President, which should lay some constitutional ghosts that have 





19 Re Wallace, Iowa, Bulletin 4. 

20 Re Baltzer, South Dakota, Bulletin 3. 

% Re Doll, South Dakota, Bulletin 5. 

2 Re Krafft, New Jersey, Bulletin 6. 

% Re Sugarman, Minnesota, Bulletin 12. 

* The Jeffersonian, supra; Patten ». The Masses, C. C. A. 2d Bulletin 7; see: also 
Bulletin 26. Re Pierce, N. D. New York, Bulletin 15. pat : 

% Hendricks ». Gonzalez, 67 Fed. 351. 











698 HARVARD LAW REVIEW 


walked since the days of Jefferson, and by Title XI search warrants 
are authorized under many circumstances, —a right long withheld 
by congress to the detriment of the public in many ways. It is not 
unimportant to note, in respect of these general provisions, that 
the Espionage Act is not in terms temporary, and repeals the in- 
effective statute of somewhat similar purport passed in 1911.” 

National legislation directly and along familiar lines strength- 
ening the military arm is by no means exhausted,” but there has 
as yet been no judicial comment, so far as ascertainable, on the other 
new statutes. Congressional action has been supplemented by many 
state acts, of which the New York statute authorizing the suspen- 
sion of liquor licenses in places near camps, munition factories, etc., 
has been tested, and upheld as not violating the constitution of the 
State.” 

By some fortunate chance, what is the most important single 
disciplinary regulation concerning any army was recast in modern 
shape in 1916, after persistent neglect for over a century, viz., the 
Articles of War.”® The second section thereof, subjecting retainers 
and persons accompanying an army to the jurisdiction of court 
martial, has been upheld as applied to a seaman voluntarily serving 
on an army transport.*° 


There is nothing both novel and important in any litigation as 
yet yielding judicial rulings, and arising under the acts above noted 
which directly affect the uniformed forces; but the spirit in which 
the matters have been treated is refreshing. Our heritage is very 
legalistic; Ex parte Merryman,* with its picture of a United States 
soldier refusing the United States marshal entrance to a fort, lest 
he should serve a habeas, is not pleasant reading.*® Nor is Ex parte 





% Title I, § o. 

27 The Repatriation Act (in respect of foreign enlistments) of October 5, 1917; the 
Explosives Act (providing for control of manufacture and sale thereof) of October 6, 
1917; the act authorizing seizure of even partially enemy-owned ships, of May 12, 1917, 
and the Air-Craft Act of October 1, 1917. 

28 People, ex rel. Doscher v. Sisson; the opinion by Putnam, J., puts decision squarely 
on the duty and right of the states to “render loyal aid in the prosecution of war” to 
the national government. App. Div. 2d Dept. Bulletin 32. 

29 39 STAT. 650. 

8° Re Gerlach, S. D. New York, Bulletin 31. 

% Taney, U. S. Cir. Ct. 246. 

* T have personally known an officer who for the same reason, 7. e., to avoid service 
of habeas, never left Fort Lafayette, New York Harbor, for over a year and a half, when 
that enclosure was used for internment purposes during the Civil War. 
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Milligan,* with its aftermath of Milligan v. Hovey* and McCall v. 
McDowell,* very encouraging to any man charged with the suppres- 
sion of ununiformed hostility. The doctrine of the Milligan case 
that “‘ Martial law can never exist where courts aré open, and in the 
proper and unobstructed exercise of their jurisdiction,” received 
something of a shock in Re D. F. Marais,* but our decision is still 
law for us. Yet as far as we have gone, the courts in 1917 have read 
the acts with a real sympathy for their purpose, without that verbal 
criticism which their hasty construction too often renders easy, — 
and without any discernible jealousy of military or executive 
power.*” 

When one turns from laws for or directly affecting the military 
to such statutes as the Transportation Priority Act,** the Coastwise 
Trade Act,** the Trading with the Enemy Act,‘ the Food and Fuel 
Conservation Act,“ and the Agricultural Seed Act,” there appears 
a kind of governmental effort absolutely new in American history, 
and concerning which no court has yet been called on to speak. On 
the subjects treated we have no social or political traditions that 
have not been violated, and few inherited legal suggestions. 

That trading with the enemy was unlawful needed no declara- 
tory statute,* hut the effect of hostilities on enemy property within 
the country, especially when one had to deal with modern invest- 
ment securities, was something greatly requiring regulation. Here 
we have traditions of gentleness, if not helplessness, that without 
statutory guidance would certainly not have answered modern 
requirements. Mere declaration of war did not justify confisca- 
tion in 1812,“ and the statutes for seizure of hostile property passed 





% 4 Wall. (U. S.) 2 

* 3 Biss. U. S. Cir. Ct. 13. 

% Deapy, U. S. Cir. Ct. 233. 

% [1902] A. C. 109. 

37 One of the best written and most rancorous of recent exhibitions of this always 
existing feeling is by Prof. H. W. Ballentine of the University of Wisconsin: “‘Uncon- 
stitutional Claims of Military Authority,” Journ. or. Au. Inst. oF Crminat Law, 
vol. 5, 718, January, 1ors. 

88 August 10, 1917. 

8 October 6, 1917. 

“© October 6, 1917. 

“ August 10, 1917. 

®@ August 10, 1917. 

® Tue Prize Cases, 2 Buack, (U. S.) 635. 

“ Brown v. United States, 8 Cranch, (U. S.) 110. 
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during the Civil War were construed for obvious reasons in mitiori 
sensu. | | 

The present being in the quaint language of The Eliza“ a 
“solemn” or “perfect” war, all the people of one nation being 
arrayed against all those of another; congress has created a body 
of legislation to be justified and upheld only by the simple and 
fundamental doctrine that the power to perform an act includes by 
necessary inference the power to do it in any way or by any means 
not specifically prohibited, which classic dictum in its modern appli- 
cation assumes that waging a twentieth-century war means waging 
it with a people disciplined, that is guided and assisted in produc- 
tion, distribution, sale and consumption, as well as with an army 
and navy subsisting on the fruits of such discipline behind the lines. 

Thus the instant driving force behind Marshall’s familiar doctrine, 
which as usual is appealed to as the legal bulwark of our national- 
ity,*” is and must be a perception on the part of bench and bar that 
means change: tools are new, requirements enlarge, — but the 
really legal yardstick does not; because the law justifies a result, 
it concerns itself with means only incidentally. 

We have not gone very far, the courts have been but little ap- 
pealed to, the period of reaction has scarcely arrived. The facts, 
however, are to be faced; that as war measures, our jealously 
guarded coastwise trade has been opened to foreigners, the execu- 
tive has been placed in charge of the necessaries of life, with powers 
of requisition putting all previous extension of eminent domain in 
a far background, the transportation systems of the country are no 
longer common carriers, and instead of being affected by a public 
use, or being called public utilities, have become an instrument of 
government, while the Secretary of Agriculture has become a 
national seedsman. 

As lawyers, we have no precedents in the narrow sense, but we 
have principles enunciated in days when national feeling and senti- 
ment were in the making. The philosophical grasp, as well as the 
loyalty of bench and bar, will be tested as never before, especially 
by these efforts to discipline the nation behind the guns. 

A good beginning seems to have been made, but the end is not 





EF. g., United States ». Dunnington, 146 U. S. 338. 
\ # 4 Dall. (U.S.) 40. 
47 Neterer, J., has already done so in United States v. Olson, supra. 
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yet, and thought on these war-time laws is the more necessary, 
because no one can doubt that even if the executive departments are 
not popularly deemed very successful managers of national house- 
keeping, their efforts under these statutes will suggest business, 
and therefore legal queries and possibilities that will bear much 
fruit hereafter. 

Whether that fruit be good or bad, will to a considerable extent 
depend on how much thinking the bar does now. , 


Charles M. Hough. 


UniTEep States Circuit Court oF APPEALS, 
New York. 
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INSOLVENCY AND SPECIFIC PERFORMANCE 


6 Saari the fact of the insolvency of one of the parties to a 

suit in equity is generally conceded to have a very material 
bearing upon the question of the granting or refusing of relief, many 
courts express considerable doubt as to whether the defendant’s 
inability to satisfy a judgment rendered against him is sufficient 
ground upon which equity may take jurisdiction to grant specific 
performance. 

The adjudged cases may be placed roughly in three groups: (1) 
those taking the view that, if damages can be accurately estimated, 
the legal remedy should be considered adequate and specific per- 
formance refused though the defendant is insolvent so that dam- 
ages may be uncollectible;! (2) those holding that insolvency alone 
is a sufficient basis on which equity may act, considering that the 
legal remedy is inadequate if it does not yield substantial results; ? 
(3) and those taking the view that, though insolvency alone will not 
give jurisdiction, it may, nevertheless, when combined with other 
matters of equitable cognizance, “become a potent or even con- 
trolling factor in determining the fact of jurisdiction.” * 





1 McLaughlin ». Piatti, 27 Cal. 451; Hendry v. Whidden, 48 Fla. 268, 37 So. 571; 
Cincinnati, etc. R. R. Co. ». Washburn, 25 Ind. 259; Lasar v. Baldridge, 32 Mo. App. 
* 362; Gillett v. Warren, 10 N. Mex. 523, 62 Pac. 975. 

2 Doloret v. Rothschild, 1 Sim. & St. 590; Dilburn ». Youngblood, 85 Ala. 449, 
5 So. 175; Clark v. Flint, 22 Pick. 231; Avery v. Ryan, 74 Wis. 591, 43 N. W. 317. 

3 In several of the cases most often quoted for this proposition there either appears, 
in fact, no other ground upon which equity could act, or, the additional ground sug- 
gested is untenable. In Livesley v. Johntson, 45 Ore. 30, 76 Pac. 13, 946, the court said 
that the agreement gave rise to a trust relationship, but no such situation appears in 
the case. One party advanced money for the cultivation and gathering of a crop of 
hops grown on the land of the other, a part of which crop was to be sold to the party 
making the advances. In Livesley v. Heise, 45 Ore. 148, 76 Pac. 952, arising under 
a similar contract, the court relying upon Livesley v. Johntson, supra, said that “in 
addition to the idea of a joint venture” there was a “clear ground for equitable inter- 
vention to require specific performance to deliver the hops, which consists in the 
alleged fraudulent collusion of the parties defendant, entered into with a view on the 
part of A. Heise to avoid his obligations to the plaintiffs under the contract.” It is 
difficult to see why failure to perform coupled with fraudulent intent should give 
equity jurisdiction any more than failure to perform for any other reason. 

Ridenbaugh ». Thayer, 10 Idaho, 662, 80 Pac. 229, also relying upon Livesley ». 
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When the goods which are the subject matter of the contract are 
not unique and the plaintiff’s situation with reference to them is in 
no way special or peculiar, the legal remedy affording a recovery 
of a money judgment is ordinarily quite adequate. But when the 
defendant is insolvent,‘ or in such financial condition that as a prac- 
tical matter the judgment so rendered would be uncollectible, it is 
hardly a sufficient answer to the party asking relief to tell him that 
the forms of legal procedure provided are perfect for determining 
with accuracy the damage which he has suffered, though the remedy 
thus provided will yield him no actual returns.’ The jurisdiction 
of equity being founded upon the inadequacy of the legal remedy 
in the particular case before the court, what constitutes such in- 
adequacy ought to be a matter of fact rather than of theory. 

Though the recovery of damages is a complete and adequate 
remedy in the case of a bargain for goods of an ordinary kind, yet 
the legal remedy affords an adequate relief only when the damages 
themselves, and not merely a judgment for them, can actually be 
secured.® The proper test of the adequacy of the legal remedy in any 
case is, whether the plaintiff can take the sum of money recovered, and 
with it put himself in the same situation as if the contract had been 
kept.’ Clearly, when goods are unique in character this cannot be 
done, as the very character of the goods makes it impossible to 
replace them with any sum of money; hence equity has jurisdiction 





Johntson, supra, fails to show any other ground for equitable relief. Complainant 
made large advances on a contract for the purchase of 2,500 cords of wood. The fact 
that unless specific performance ‘was decreed the wood might be lost to both parties, 
merely shows the necessity of equitable relief because of insolvency, rather than any 
independent ground of equity jurisdiction. 

4 Insolvency in this connection should be taken to mean nothing more than inability 
to satisfy a judgment which might be rendered. In Hogg v. McGuffin, 67 W. Va. 456, 
68 S. E. 41, the defendant appears only to be “‘execution-proof.” But the mere 
allegation of insolvency, or the apprehension of it, should not induce the court to act. 
Strang v. Richmond, etc. R. R. Co., 93 Fed. 71. 

5 McLaughlin v. Piatti, 27 Cal. 451; United, etc. Co. ». Hoppock, 28 N. J. Eq. 261; 
Heilman v. Union Canal Co., 37 Pa. St. 100. Pomeroy, Equity JURISPRUDENCE, vol. 6, 
§ 749, note 30, says: “The inadequacy of the legal relief which is the basis of 
equitable remedies is ordinarily in the nature of that relief in cases of a certain type, 
not in the difficulty of collection of damages in the individual instance.” See also 
Fry, SPECIFIC PERFORMANCE, § 65. 

* Glassbrenner v. Groulik, 110 Wis. 402, 85 N. W. 962. 

7 Ridenbaugh v. Thayer, 10 Idaho, 662, 80 Pac. 229; Butterick Publishing Co. ». 
Fisher, 203 Mass. 122, 89 N. E. 189; New England Box Co. ». Prentiss, 75 N. H. 246, 
72 Atl. 826; Livesley v. Johntson, 45 Ore. 30, 76 Pac. 13, 946. 
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and may grant relief. But if the defendant is insolvent, or a judg- 
ment against him cannot be satisfied, ‘any legal remedy against the 
defendant is just as inadequate, no matter how perfect the pro- 
cedure may be for the discovery of the exact amount due. 

The goods being in no way unique or peculiar, is it a sufficient 
reason for giving specific performance to a buyer, who has advanced 
the purchase price, that he cannot recover from the seller, because 
of his insolvency, such a sum of money as will put him in the same 
position as if the contract had been kept? His remedy is not in- 
adequate because he needs these particular goods, but only because 
he cannot with the money recoverable from the seller in a law action 
buy such goods in quality and amount as are called for by his 
contract. ‘ 

It has been suggested * that one who has thus advanced money 
to a person now insolvent for which he was to receive goods, is in a 
position subjecting him to great hardship in that, unless specific 
performance is granted, he will get neither the goods for which he 
contracted nor the money which he has advanced; while there is no 
hardship upon the seller in compelling him to perform, since he 
would be unjustly enriched if allowed to keep the money without 
giving up the goods. Nor, it is said, is there any unfairness to the 
seller’s creditors, since they will suffer no hardship if not permitted 
to share in the money which has been given for the goods; while 
they would be unjustly enriched at the buyer’s expense if specific 
performance to him was not permitted, in that they would share 
in both the goods and the money. If this argument is sound there 
would seem to be no reason for making a distinction between a 
buyer and a seller, and the argument would apply with as much 
force in case of a sale of goods to the insolvent person as in the case 
of a contract for the purchase of goods where the purchase price 
has been paid.’ If the buyer in such a situation is not compelled 
by equity to pay the full purchase price, the seller loses his goods 





8 18 Harv. L. REv. 454. 

® A distinction should be drawn between the case of one who advances money on 
the credit of specific goods or with special reference to being protected from the sellez’s 
insolvency, and one who enters into contract relations without such considerations. 
In the first situation the complainant should be protected, Hurley v. A. T.& S. F. Ry., 
213 U.S. 126; while in the other case there is a reliance merely upon the general credit 
of the other party and no reason exists for giving the complainant relief different from 
that to which all other general creditors are entitled. Columbia, etc. Co. v. World’s 
Columbian Exposition, 85 Ill. App. 369. . 
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and does not get the purchase money; while the insolvent buyer 
secures goods for which he pays nothing and his general creditors 
are permitted to share in this addition to their debtor’s property 
at the expense of the unfortunate seller. 

If the insolvency of the defendant makes the remedy of the plain- 
tiff inadequate when money has been advanced for which title to 
goods was to be transferred, it must be just as inadequate when 
goods are transferred to the defendant for which he was to pay 
money; for, even if money is all that a plaintiff asks, he should be 
allowed to get it in equity if he is able to show that he cannot re- 
cover through the law court the sum to which he is entitled.!° All 
creditors of an insolvent debtor who have either advanced goods 
without getting the purchase price, or advanced the purchase price 
without getting the goods, are in exactly the same position. In each 
case and with reference to every creditor of an insolvent debtor, 
there exists the same situation: the individual creditor will be left 
with a remedy which will yield little or nothing and at any rate 
will not put him into the same position as if the contract had been 
performed, while the debtor and all of his other creditors through 
him are enriched to the extent of the money or goods which this 
particular creditor has parted with. Only a money sum is neces- 
sary as to either buyer or seller to give complete relief; but be- 
cause of the defendant’s insolvency, the sum of money necessary for 
complete relief cannot be recovered. 

Thus, as to each particular creditor, when the case is viewed only 
from his view-point, there is a situation which should entitle him 
to equitable relief, but as relief is quite impossible for every one 
because of the fact which alone makes the legal remedy inadequate, 
i. e., that there is not sufficient money to pay the judgments which 
might be secured, the situation is one where equity must refuse 
relief to one when such relief would necessarily be given to the preju- 
dice of others who are in exactly similar positions and where obvi- 
ously it cannot be given to all alike. In many cases where equity 
properly has jurisdiction and the plaintiff would otherwise be clearly 
entitled to specific performance, the equity court has refused such 
relief on the ground that the rights of innocent third persons might 
be injured," that the rights of the public might be prejudiced,” or 

10 “Specific Performance for the Purchase Price,” 1 Iowa LAW BULLETIN, 53. 


1 Curran v. Holyoke, etc. Co., 116 Mass. go. 
2 Taylor v. F. E. C. Ry. Co., 54 Fla. 635, 45 So. 574; Whalen v. B. & O. Ry. Co., 
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that a peculiar hardship might be brought upon the defendant,® or 
that the burden upon the defendant may be out of all proportion to 
the benefits to be derived by the complainant.“ The equity of the 
individual complainant is counter-balanced by the equities of others, 
and the court will consider all interests when giving its relief. 

Since each creditor can make out a case for relief exactly similar 
to that of the party now before the court, and as each has at some 
time contributed to the enlarging of the defendant’s estate, it ought 
to make no difference whether one claimant got into his unfortu- 
nate position sooner or later than another. _ As equity can and does 
look ahead to see what effect its action may have upon others, 
‘whether they are before the court or not, it must be at once apparent 
that if an estate can pay out only fifty per cent, if the court proceeds 
to give specific performance to the creditors whose claims make up 
the last fifty per cent of the indebtedness, these creditors will be 
paid in full; while the creditors to whom the debtor incurred the 
first half of his obligations must give up their property and get noth- 
ing whatever in return. Whether we start with the first claims or 
the last claims and give specific performance because of insolvency, 
the result must be that the creditors at the other end of the line will 
get nothing. The logical carrying out of the rule must result not 
only in the situation where a creditor parts with his money and 
does not get the goods, or parts with his goods and does not get his 
money, but also in the still greater hardship upon some of the cred- 
itors who having parted with their goods or their money without 
getting money or goods in return will be able to secure nothing 
whatever upon any remedy, legal or equitable, which they may 
wish to pursue; while others similarly situated will have the 
obligations which are due them completely and _ specifically 
performed. 

Though the jurisdiction of the court may be perfect, equity in 





108 Md. 11, 69 Atl. 390; Harper v. Virginian Ry. Co., 76 W. Va. 788, 86 S. E. g19. 
Heilman »v. Union Canal Co., 37 Pa. St. 100, though usually cited for the proposition 
that insolvency alone is not a basis for equity jurisdiction, involved however the 
proposition of balance of hardship in that the defendant company was maintaining 
“an important public thoroughfare,” which would be destroyed by granting the 
complainant’s petition to enjoin the defendant’s use of water. 

13 Faine v. Brown, cited 2 Ves. Sr. 307, (s. c.) AMES, Cases In Equity, 397. 

4 Clarke v. Rochester, etc. R. R. Co., 18 Barb. (N. Y.) 350; Conger ». N. Y., etc. 
R. R. Co., 120 N. Y. 29, 23 N. E. 983. 
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many situations very properly refuses to exercise it, and on this 
basis specific performance should not be given to one creditor in his 
suit against an insolvent defendant when such relief would result 
to the prejudice of other creditors occupying similar positions and 
who are equally entitled to relief.” 

The contract may, however, be of such a character that the rights 
or interests of third persons would in no way be affected by com- 
pelling performance to the complainant, as, for example, where the 
question involved is to make the defendant sell his goods or perform 
his obligations to the complainant rather than to allow him to deal 
with some one else to whom he is under no obligation," or to observe 
a negative agreement, the breach of which would injure: the com- 
plainant and is of no concern to any other person.!” It may also 
happen that the complainant is the only creditor of the insolvent 
defendant, so that no third person can be injured by the giving of 
equitable relief. If the legal remedy in such a situation is inade- 
quate, equity should give relief by way of specific performance. 
Thus, if the plaintiff is the only creditor and has advanced money 
to the defendant, and the defendant then squanders the money and 
has no other property available, a judgment against him would 
remain unsatisfied unless the very goods bargained to be sold might 
be levied upon to satisfy the judgment. If they would be sufficient 
and available for this purpose, then it would seem that the legal 
remedy would for all practical purposes be as adequate as the equi- 
table one, since the plaintiff does not require these particutar goods 
but only to be put into a position where he can secure similar goods. 

However, it might happen in such a situation that the legal rem- 
edy would be inadequate in the case where money is advanced for 
goods, and might easily be inadequate where goods have been ad- 
vanced without getting payment of the money, for the creditor may 
not be able to find the goods or the money which may be levied upon 
to satisfy any judgment which may be rendered. Furthermore, an 
equitable remedy might be more effective than a legal one in pre- 





% Roundtree v. McLain, 4 Hempst. 245; City Fire Ins. Co. 2. Olmsted, 33 Conn. 
476; Munger »v. Albany, etc. Bank, 85 N. Y. 580; Chaffee ». Sprague, 16 R. I. 180, 
13 Atl. raz. 

6 ‘fexas Co. v. Central, etc. Co., 194 Fed. 1; Great Lakes, etc. Co. ». Scranton Coal 
Co., 239 Fed. 503. 

17 Zimmermann »v. Gerzog, 13 N. Y. App. Div. 210; Petrolia Mfg. Co. ». Jenkins, 
51 N. Y. Supp. 1028; Beeman Bros. v. Hexter, 98 Towa, 378, 67 N. W. 270. 
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venting the debtor from putting himself in a position where he can- 
not perform his obligation to pay a judgment.'® So also the goods 
may be so located as to put too great a hardship upon a creditor to 
make his rights depend upon the seizure of the debtor’s goods.” 
Likewise, the property bargained to be sold may be exempt from 
legal process,” or the plaintiff may not know what property the 
defendant has, nor where the property may be found, and hence the 
legal remedy might be worth but little, while the equitable remedy 
would give full and complete relief. 

Even though there may be other creditors to whom the debtor 
owes small amounts the situation may be such that no practical 
question involving the settlement and distribution of the debtor’s 
assets is raised. The debtor may belong to the class of those who 
cannot be forced into involuntary bankruptcy; and hence, if he 
does not raise the question, there may be no reason why equity 
should not give specific performance to the creditor asking relief 
who makes a showing of the necessity thereof in his special case.”! 
His other indebtednesses may be for only trifling amounts, and as he 
cannot be forced into bankruptcy involuntarily he may pay such 
debts as he wishes and his other creditors cannot object to his so 
doing. Therefore, if he is compelled to perform his obligation to 
the complainant his other creditors are not injured any more than 
if he made such payment voluntarily. It is for the defendant to 
insist upon a distribution of his estate to all creditors if he so wishes, 
but there is nothing in the Bankruptcy Act which permits him to 
merely refuse to perform his obligations or pay his debts, unless a 
distribution of his assets takes place under the term of the Act. In 
such a case equity is not changing in any way the defendant’s rights 
or obligations, but is merely furnishing a remedy for the complain- 
ant by which he may compel performance from a debtor who is in 
default. If the defendant does not wish to perform, or wishes to 





18 Ridenbaugh v. Thayer, ro Idaho, 662, 80 Pac. 229. 

19 McNamara v. Home, etc. Co., 105 Fed. 202. Here the complainant seems to be 
the only creditor of a foreign corporation whose property within the state was barely 
enough to fulfil its contract with the complainant; while the property itself, cattle 
running at large on the range, was such that any attempt to attach or levy upon it 
would have been very burdensome and ineffective. 

:, 20 Faraday, etc. Co. v. Owens, 26 Ky. Law Rep. 243, 80 S. W. 1171. Contract for 
the conveyance of a homestead. Vendor not allowed to set up the homestead char- 
acter of the property in a suit for specific performance by the purchaser. 

#1 Parker v. Garrison, 61 Ill. 250. 
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treat all of his creditors alike, he has the option of filing a petition in 
bankruptcy to accomplish this purpose. Since it lies with the defend- 
ant, and not his creditors, to say whether there shall be a pro rata 
distribution of the defendant’s estate, the protection of the rights of 
other creditors does not require that equity should refuse the com- 
plainant the relief for which he asks. 

From a practical standpoint the situation may be the same even 
though the debtor be not of the class exempt from involuntary bank- 
ruptcy. If the claims other than the complainants’ are only for an 
inconsiderable amount, the practical difficulty of collecting a claim 
for five dollars or for five thousand dollars is very different; and the 
mere possibility of injury to these other claimants may not be suffi- 
cient or material enough to prevent equity from giving relief to one 
who very much needs it, at least, unless the parties concerned make 
known their objections. If the defendant is forced into bankruptcy 
within the proper time, the preference given through the equity 
court will be overcome the same as any preference which might be 
gained by any creditor in the law court. But the creditors for small 
amounts may prefer to trust to the general credit of their debtor and 
his ability to pay at a later time, and the possibility that they will 
enforce equal distribution of the debtor’s estate may be so remote 
that this fact alone ought not to deter equity from giving aid to the 
party asking for and needing its relief. 

. That equity might very properly have taken jurisdiction for the 
purposes of effecting equality in the distribution of the property of 
insolvent debtors seems clear from a consideration of other situa- 
tions where the principle of equality has been recognized and equity 
has taken care that all persons similarly situated should be treated 
in the same manner and that no one should gain a preference and 
no one be compelled to bear more than his share of the burden. 
Wherever it is at present possible to act upon this principle, equity 
will do so.” It is quite probable that the early enactment of bank- 





2 GLENN, CREDITORS’ RIGHTS AND REMEDIES, § 295; “. . . there is only one 
principle on which a Court of Chancery can act by way of liquidation. That principle 
may be invoked whenever, by operation of law or agreement, there exists a limited 
fund dedicated to the payment of debts, whether of one sort or another. In any such 
case, the actual or probable insufficiency of the fund completely to meet the purpose 
for which it was intended will induce the court to take jurisdiction over it, and actuate 
its disposition under the direction, or by the hands of, an officer of the court. That 
is a well established branch of the court’s jurisdiction, however lacking may have 
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ruptcy and insolvency laws, the first one passed in 1542, the admin- 
istration of which was originally given over to the Chancellor, may 
have prevented equity from developing jurisdiction in order to in- 
sure an equitable distribution of an insolvent debtor’s property. 

But the fact that equity may have been prevented from taking 
jurisdiction for this purpose has in no way prevented the recogni- 
tion of the general principle that equality is equity, or have obscured 
this principle in reference to cases now taken care of through bank- 
ruptcy and insolvency statutes. Therefore, even though equity 
has not taken jurisdiction to promote equality among creditors, it 
should not, on the other hand, take any action to give preference to 
one creditor over another and thus work against the equitable idea 
of equality. An exception, which is apparent rather than real, is 
where equity is called upon to aid a legal process as, for instance, to 
subject goods to levy which cannot be reached at law; but it must be 
borne in mind that this relief is merely following and aiding the legal 
process rather than granting any remedy of its own, and in so far as 
equity is called upon to act in such cases it follows the law in that it 
applies to property, which could be made available in equity only, 
the same rules as were applied to property made available at law, 
i. €., it was used only to get property and not to make a distribution 
of it.¥ 

Since business could not wait upon the development of either 
law or equity, mercantile necessity brought out the bankruptcy 
legislation, thus forestalling, probably, the application of the prin- 
ciple of equality which equity has applied in many other situations. 
The marshalling of assets, the right of a creditor to bring a bill 
against the representative of a deceased debtor,” the administration 
of the assets of an insolvent corporation or limited partnership,” 
and cases of contribution in suretyship * are all further illustrations 
of the protection which equity gives to insure that all persons simi- 
larly situated be treated equally and fairly. 

Though insolvency of a debtor as a basis of granting specific per- 





been the chancellors in the exposition of its basis. But that there is such a jurisdiction 
cannot be doubted.” 

% GLENN, CREDITORS’ RIGHTS AND REMEDIES, § 16; “. . . the equity court was 
acting in the whole matter purely in aid of the legal right to payment evidenced by 
judgment... .” * LANGDELL, EQUITY JURISDICTION, 125. 

% GLENN, CrepiTors’ RIGHTS AND REMEDIES, § 308. 

% Pomeroy, Egutty, vol. 1, §§ 407, 411. 





INSOLVENCY AND SPECIFIC PERFORMANCE 7i1 


formance to one creditor in disregard of the rights of others similarly 
situated is undoubtedly against the spirit of the Bankruptcy Act,’ 
such relief is also opposed to the fundamental principles upon which 
the equity court acts in all other situations where its relief is depend- 
ent upon the question whether it can be granted without doing 
harm to third persons: it is submitted that this general principle of 
equity would apply and prevent relief where the rights of other 
creditors would be prejudiced even in the absence of any special 
legislation upon the subject. 

The conclusion to which we must then come, if insolvency is a 
basis for specific performance in any case, is that all persons to 
whom the insolvent owes obligations are entitled to specific per- 
formance, or to some sort of relief which is equitable in its nature. 
But where there are many creditors who are all practically in the 
same situation specific performance is obviously impossible, since 
all cannot be paid in full and there is no reason for preferring one 
creditor over the others or giving preference to one class of obliga- 
tions merely because goods were to be given rather than money. In 
each case, though the legal remedy would under normal circum- 
stances give adequate relief, this remedy is of but little value here 
because of the insolvency of the defendant. The relief which is 
needed is not specific performance of any particular obligation, but 
rather an equal distribution of assets to all persons having similar 
claims which cannot be paid in full. But, though the administra- 
tion of this equitable principle has been largely taken over through 
bankruptcy and insolvency proceedings and the assumption of 
jurisdiction by the court of equity for this purpose has been fore- 
stalled, equity will at least see to it that by its action it does not 
prevent or hamper the action o the court which has been specially 
created to administer these equitable principles. 

In cases involving threatened injury to property the courts seem 
to have had but little hesitation in allowing equitable relief where 
the defendant is insolvent, and in general have recognized the 
principle that the adequacy of the remedy is not a matter of the 
forms of procedure but of the actual results which the plaintiff may 
secure through the recovery and satisfaction of a judgment.” If 





27 WILLISTON, SALES, §§ 144, 602. 
*8 Ames, CASES IN Equity, 524, note 2, for collection of cases. See also Pomeroy, 
Equity, vol. 5, § 497, and note 26. 
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the defendant is solvent and threatens injury to personal property 
having no special or peculiar value, the legal remedy ordinarily 
affords complete relief in that the plaintiff can take the sum of 
money recovered from the defendant and with it put himself in the 
same position he occupied before the wrong was done.”® But if the 
defendant is insolvent the court of equity should grant whatever 
relief may be necessary in order to protect the plaintiff.*° The test 
of the inadequacy of the legal remedy should be the same whether 
the case involves a contract or a tort, that is, what will be the posi- 
tion of the complainant after availing himself of the legal remedy? 
In either case, in order to be adequate, such a remedy should, in the 
case of a contract, put the complainant in practically the same situa- 
tion as if the contract had been kept, and, in the case of a tort, as 
if the wrong had not been done. Equity should not be satisfied with 
any less relief.*! 

Though the remedy is just as inadequate in one class of cases as 
the other, in a case involving a tort no third person is injuriously 
affected or his rights prejudiced by the granting of the equitable 
relief; while in cases which arise out of contract, though the relief 
given to the plaintiff in the law court is just as inadequate as in a 
case involving a tort, yet it may often be the situation that the 
equity court cannot grant specific performance to the person apply- 
ing for relief without bringing an injury upon or disregarding the 
rights of many other persons who stand in positions exactly similar. 





29 Burgess v. Kattleman, 41 Mo. 480; Brown v. Reed, 72 Neb. 167, 100 N. W. 143; 
Mahoney »v. Stewart, 123 N. C. 106, 31 S. E. 384; Kistler ». Weaver, 135 N. C. 388, 
47 S. E. 478; Marshall v. Homier, 13 Okla. 264, 74 Pac. 368. 

30 West v. Smith, 52 Cal. 322; Williams v. Carpenter, 14 Colo. 477, 24 Pac. 558; 
Milan Steam Mills v. Hickey, 59 N. H. 241. 

1 Cases often cited for the broad proposition that the legal remedy is not so inade- 
quate that equity should take jurisdiction merely because it fails to produce the money, 
concern questions of taxation and are based upon entirely different principles. In 
Crawford »v. Bradford, 23 Fla. 404, 2 So. 782, complainant sought to recover sums 
claimed to have been illegally collected by the defendant, who is insolvent. The 
proper action was quo warranto to test whether the defendant held office illegally. 
In other cases the question has been as to the power of equity to collect taxes when 
the legal remedy has not yielded results because no officer could be found to accept the 
office of collector. Thompson ». Allen Co., 115 U.S. 550; Rees v. Watertown, 19 Wall. 
(U. S.) 107; Safe-Deposit, etc. Co. v. Anniston, 96 Fed. 661; Preston v. Sturgis Milling 
Co., 183 Fed. 1; see also 32 L. R. A. (N. S.) 1020, note. In such cases the refusal of 
equity to grant relief is based on the fact that “taxes can only be collected under 
authority from the legislature. If no such authority exists, the remedy is to apply to 
the legislature, which alone can grant relief.” Meriwether v. Garrett, 102 U.S. 472. 
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Though the courts seem to have been much more willing to grant 
relief in cases involving threatened injury to property than in spe- 
cific performance of contracts, the basis of jurisdiction is not differ- 
ent; but the nature of the case may have a strong bearing upon the 
question whether jurisdiction should or should not be exercised. 

A class of cases where the granting of equitable relief is dependent 
upon the question of solvency or insolvency, but which is based upon 
an entirely different theory, is that in which an insolvent plaintiff 
asks specific performance. Though the question of insolvency is an 
important factor in determining whether relief should be given, the 
principle involved is in no way connected with the question of in- 
solvency as a basis for specific performance. The question is purely 
one of mutuality of performance. Equity will either undertake to 
have the whole contract performed or else it will take no action 
whatever. The court will not aid an insolvent complainant to get 
property for which he bargained without at the same time getting 
the purchase money for the vendor. “Specific performance will 
not be given to one party unless specific performance by the other 
party is assured.” * 

A relief equitable in its nature * is often allowed against an in- 
solvent defendant who has either misrepresented his financial con- 
dition or who, being insolvent, has bargained for goods without in- 
tending to pay for the same, or one whose financial condition is 
such that it may be inferred that he had no reasonable belief that 
he could pay and must, therefore, have intended to defraud the 
other party out of the goods or the price.* A similar situation exists 
where deposits have been received by an insolvent bank. In each 
case the remedy is based upon rescission for fraud, and not, as has 
been suggested,® upon the mere insolvency of the defendant. What 
constitutes the fraud is not material if the party asking relief has 
been led into the bargain by the fraudulent conduct of the other 
party. In such cases the time element may be very material, and 
the latest creditors may be given what would seem to be a prefer- 
ence; but the later creditors have the advantage only in so far as the 
time when the obligation was entered into may suggest the question 
of fraud, that is, the question as to whether the defendant had pur- 





8 Dean Ames in 3 Cot. L. REv. 1. 33 WILLISTON ON SALES, §§ 567, 647. 
34 German National Bank v. Princeton State Bank, 128 Wis. 60, 107 N. W. 454. 
See also WILLISTON ON SALES, § 637. % 18 Harv. L. REv. 454. 
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chased the goods or received the deposit while insolvent so that the 
question of insolvency may be used to show that at the time he 
could have had no reasonable expectation of paying and may there- 
fore be considered to have intended to defraud the other party to 
the bargain. In other words, if he has purchased goods with an 
intention to defraud the other party out of them because, being in- 
solvent, no recovery could be had against him, then relief may be 
had on the doctrine of rescission for fraud. The remedy by rescis- 
sion, though based upon an equity doctrine, is a reason entirely 
apart and distinct from insolvency as a basis of equitable relief. 

Agreements for the giving of security present a class of cases 
where relief by way of specific performance is given in equity against 
an insolvent defendant not necessarily because of insolvency, but 
rather because of the possibility of it. Such agreements are ordi- 
narily specifically enforceable since the thing bargained for cannot 
be replaced with money damages. The plaintiff contracts for pro- 
tection, and no adequate estimate can be made of the difference 
between a claim secured and one unsecured, for, when the security 
is needed, the plaintiff may not at that time be able to recover any- 
thing from the defendant. “It must always be problematical what 
the promisee’s pecuniary injury is. The problem depends on the 
value of the security and the solvency of the debtor at the time 
when the debt is due.” * 

If specific performance of a contract to give security would be 
granted because of the fear of insolvency, it ought not to be refused 
if the situation the very possibility of which makes the legal remedy 
inadequate is already a certainty when the aid of equity is asked. 
If the contract would have been enforceable in the absence of in- - 
solvency, the court may very properly look to see whether the rights 
of third parties, usually other creditors, will be prejudiced by giving 
specific performance to the plaintiff when the defendant is insolvent. 
Here the plaintiff is not asking for a right which others similarly 
situated would not get, but is putting his case upon the ground that 
when he performed his part of the contract he was entitled not 
merely to a chose in action but to security: he has bargained to be 
a preferred or secured creditor and is therefore in a different class 
from the ordinary creditors who have advanced either money or 
goods without bargaining for such protection and solely in reliance 





% WILLISTON ON SALES, § 139. 
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upon the general solvency of the defendant. It is too broad a 
statement to say that specific performance will necessarily be 
granted in every case involving a contract to give security, for 
though in most cases damages may be problematical to a sufficient 
degree to make the action of the equity court proper and necessary, 
yet there may undoubtedly be many situations where the legal 
remedy will be practically sufficient so that equity should not act 
because of the theoretical inadequacy of the legal remedy. In suits 
for specific performance of such agreements, therefore, the insol- 
vency of the defendant would be not merely an important but really 
the determining factor in the exercise of jurisdiction.** The com- 
plainant who has thus advanced his money upon the credit of par- 
ticular goods does not expect or intend to become a general creditor; 
but if specific performance is refused he will become such, with the 
result that he is forced into an entirely different bargain from that 
which he contemplated. If specific performance were not granted 
_ in such a case the creditors, who have not bargained for security, 
would be unjustly enriched at the expense of the lender and would 
improperly share in his property. 

On a similar basis equity allows relief by way of set-off when the 


legal remedy is inadequate. Though the plaintiff may have con- 
tracted because of having a set-off as security and has not relied 
upon the general credit of the other party,*® yet it is only when the 
fact of insolvency or other sufficient cause makes apparent the in- 
adequacy of the recovery of a judgment in a law court that equity 
takes jurisdiction to grant relief.“ Insolvency here appears as the 





37 Columbia, etc. Co. 2. World’s Columbian Exposition, 85 Ill. App. 369; Sullivan 
v. Tuck, 1 Md. Ch. 59. 

38 Ex parte Masterman, 4 L. J. BANKR. 54; Shockley v. Davis, 17 Ga. 177; Rothholz 
v. Schwartz, 46 N. J. Eq. 477, 19 Atl. 312. 

39 Houston 2. Maddux, 179 Ill. 377, 53 N. E. 599: “To warrant the interference 
of equity, there must be circumstances from which it can be inferred that one debt 
was contracted on the faith of the other.” Porter v. Roseman, 165 Ind. 255, 74 N. E. 
1105: “In enforcing an equitable set-off the court proceeds upon the principle that 
one demand is, pro tanto, a satisfaction of the other, and that the real indebtedness is 
merely the balance.” To the same effect, Printy v. Cahill, 235 Ill. 534, 85 N. E. 753. 

40 Machado ». Borges, 170 Cal. 501, 150 Pac. 351; Hahn ». Gates, 102 Ill. App. 385; 
Cummins v. White, 4 Blackf. (Ind.) 356; Keightley ». Walls, 24 Ind. 205; Blackwell ». 
Oldham, 34 Ky. 195 (4 Dana); Patterson v. Woolridge, 170 Ky. 748, 186 S. W. 639; 
Wolff ». Jasspon, 126 Mich. 11, 85 N. W. 260; Gemmell ». Hueben, 71 Mo. App. 291; 
Hewitt ». Kuhl, 25 N. J. Eq. 24; Reed ». Bank of Newburgh, 1 Paige (N. Y.), 215; 
Lindsay »v. Jackson, 2 Paige (N. Y.), 581; Armstrong v. McKelvey, 104 N. Y. 179, 10 N. E. 
266; Mitchell ». Holman, 30 Ore. 280, 47 Pac. 616. 
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prime factor inducing equity to act in saving to the creditor the 
position to which he is entitled and thus preventing him from being 
placed along with the general creditors of the insolvent debtor.” 
To give specific performance of such an agreement is not failing to 
observe the principle of equality in equity, but is giving to a par- 
ticular plaintiff that which he has specially secured to himself. 

Where money is advanced for which a mortgage or security on 
after-acquired goods is to be given,” the protection of the rights of 
other creditors does not require the refusal of specific performance 
to the lender. Here is a situation which would ordinarily be en- 
forceable in equity, and it does not become any the less so because of 
the insolvency of the defendant, and the same arguments which 
apply when there is an agreement to give security on goods now 
owned would apply with equal force if the goods were to be after- 
wards acquired. The one who has bargained for the special security 
ought not to be put along with the other creditors who have relied 
only upon the general credit of the other party any more in one case | 
than in the other. 

Sales dependent upon concurrent conditions, sometimes spoken 
of as ‘‘cash sales” or as “‘sales over the counter,” present a situation 
where insolvency alone should induce equity to exercise its juris- 
diction to grant specific performance. Here title is to be trans- 
ferred only when the price is paid and, as in contracts involving 
security, neither party intends to rely upon the general credit or 
solvency of the other. If the seller in such a case has given over 
his goods but has not received the purchase price, the insolvency 
of the buyer ought not to throw this seller in with the general cred- 
itors, since an exact exchange was contemplated; the seller should 
either be allowed to recover back his goods or force the buyer to 
perform the conditions on which he received them. To force the 
seller to assume a position as a general creditor is putting him ina 
situation which he never agreed to occupy, and would be in effect 
making a new contract for him for the benefit of those, who, by their 
contracts or by the nature of their legal rights, are made to rely 
upon the buyer’s general solvency, thus receiving an enrichment 
to which they are not entitled. 

If the plaintiff, on the other hand, is the buyer and has paid over 





“ Crummett ». Littlefield, 98 Me. 317, 56 Atl. 1053. 
Holroyd v. Marshall, ro H. L. C. 191. 
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money to the defendant with the understanding that the payment 
of the money and the transfer of the title to goods were to be con- 
current conditions, then the same situation arises; and whether the 
plaintiff has advanced money or goods, equity can give relief at a 
time when the legal remedy is inadequate. On the other hand, 
failure to give relief would result in a benefit to the general creditors 
by putting this plaintiff into a class with others whose rights rest 
upon an entirely different foundation. The plaintiff having entered 
into a bargain which is in no way dependent upon the general sol- 
vency of the defendant, the equity court should give him protection 
and should not allow his property to be taken or the other creditors 
to be unjustly enriched at his expense. The legal remedy being in- 
adequate, and the plaintiff being in a class different from that of 
the general creditors, there is a direct obligation which equity can 
compel to be specifically enforced without prejudice to the rights 
of general creditors, at least so long as the defendant’s estate may 
be said to be increased by the plaintiff’s property so that the general 
creditors would be unjustly enriched if they were allowed to share 
therein. 

Confusion may arise in failing to distinguish between sales actu- 
ally based upon concurrent conditions and what are often also 
spoken of as cash sales, that is, sales where no period of credit is 
contemplated but the parties intend to pass title to the goods and 
to get at once a right of action for the purchase price. Here ail 
other creditors are in the same situation and should be treated alike. 
This case does not differ from the case of sale on credit for a specified 
period, since in either case the parties intended to rely only upon 
the general solvency of the defendant. 

When a buyer has advanced the whole or a portion of the purchase 
price on the security of particular goods, or goods to be purchased or 
produced which are then to be sold to him, he should be entitled to 
relief as in the cases where a loan has been made under an agree- 
ment for security or where goods have been bargained for subject 
to concurrent conditions. The vital question in each case is: Has 
the complainant dealt in reliance merely upon the general credit 
of the defendant or has he made such a bargain as should entitle 
him to the position of a special or secured creditor? When specific 
performance is given under such circumstances, no injury results 
to other creditors, if the original agreement was proper, since the 
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complainant is not in the same position and should not be classed 
with the general creditors. The exact position which a particular 
creditor has secured for himself is a question of fact dependent upon 
the reliance which has been placed upon the performance by the 
defendant. The complainant may or may not have relied upon the 
mere general credit and solvency of the defendant, and if he has 
not contracted, either expressly or impliedly, for any special pro- 
tection, of course none should be given him; but it would be just 
as improper to refuse a complainant the protection for which he 
had bargained, as to prefer one creditor over another when all have 
relied only upon the general solvency of the defendant. 

Whether the situation of the complainant was that of buyer or 
seller should, theoretically, make no difference, and any bargain for 
security clearly made out should be enforced; but, practically, the 
cases causing difficulty are those where money is advanced for the 
payment of goods. This difficulty is purely one of fact, to deter- 
mine whether in the particular case reliance was placed merely upon 
the general credit and solvency of the seller or whether the basis of 
the advancement of the money was the security of the particular 
goods which were to be later transferred to the buyer, whether such 
goods are already owned by the seller or are yet to be produced or 
procured. If the goods are already owned by the seller and in con- 
dition for delivery, it may be very difficult, in the absence of 
‘express contract, to infer that the parties intended anything other 

than reliance upon the general credit of the seller for securing 
performance of the contract; but where the buyer has advanced 
, the whole or a portion of the purchase price for the express purpose 
of making possible the procuring or producing of the goods by the 
seller so that he may, with the goods thus secured, perform specifi- 
cally his obligation to the buyer, it may easily be inferred that 
the buyer was intended by the bargain to hold some position with 
reference to such goods different from that of the general creditors 
® In such a case as Hendry v. Whidden, 48 Fla. 268, 37 So. 571, where the com- 
plainant paid in advance the purchase price of a number of cattle, it did not appear 
that the money advanced was to be used for the purpose of procuring the cattle with 
which the defendant was to fulfill his contract to the complainant. If reliance was 
placed merely on the general credit of the defendant, then the complainant should 
not be entitled to specific performance unless the situation was such that there were 
either no other creditors or none whose rights would be materially affected by the 


granting of relief. See also, McLaughlin v. Piatti, 27 Cal. 451; Cincinnati, etc. R.R- 
Co. ». Washburn, 25 Ind. 259; Gillett ». Warren, to N. Mex. 523, 62 Pac. 975. 
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of the defendant. Realization of this fact has led the courts, in 
attempting to give proper protection to the buyer’s position, to 
describe the relationship thus created between the parties as one 
of trust or pledge or mortgage.“ However the rights of the parties 
may be worked out to give the complainant the relief to which he 
is entitled, the true situation seems to be merely one where equity 
has jurisdiction because of the inadequacy of the legal remedy 
brought about by the insolvency of the defendant, and where, 
because of the special bargain which the complainant has made, 
equity is in a position to exercise such jurisdiction without injuring 
_ in any way the rights of the general creditors. 

It is submitted, therefore, that insolvency is a proper ground 
upon which equity may grant equitable relief by way of specific 
performance of a contract. The legal remedy giving judgment 
for a money sum cannot be considered adequate against an insolvent 
person, no matter how perfect it may be against a solvent defend- 
ant; and equity will give relief on the ground of the defendant’s 
insolvency whenever this can be done without injury to third per- 
sons. Since, however equity will not give relief to one person to 
the prejudice of others similarly situated, the cases involving con- 
tract relations where equitable relief is given against insolvent 
defendants are not numerous; but where, as is the usual situation 
in cases involving torts, the relief can be given to the plaintiff, 
without at the same time prejudicing the rights of others, the 
insolvency of the defendant bringing about an inadequacy of the 


legal remedy may be the sole ground upon which equity may be 
induced to exercise its jurisdiction. 





“ Hurley v. A. T. & S. F. Ry., 213 U. S. 126. Here money was advanced by a 
railroad company to a coal company in order to enable the latter to carry out its 
contract to furnish coal to the former, as the coal company was insolvent and unable 
to operate its mine. The court said, “The inevitable meaning of the new arrangement 
. . was to pledge a sufficient amount of coal after it should be mined as security for 
the payment of advances made.” See also, Parker v. Garrison, 61 Ill. 250; Ridenbaugh 
v. Thayer, 10 Idaho, 662, 80 Pac. 229; Sullivan v. Tuck, 1 Md. Ch. 59; Livesley v: 
Johntson, 45 Ore. 30, 76 Pac. 13, 946; Livesley v. Heise, 45 Ore. 148, 76 Pac. 952. 
® In cases involving the Statute of Frauds the refusal of equity to grant specific 
performance has no bearing on the question of insolvency as a basis of jurisdiction, 
for, whether the legal remedy is inadequate because of the character of the property 
or the financial condition of the defendant, the proposition before the court is the 
observance and enforcement of the provisions of the statute rather than any question 
of the adequacy or inadequacy of the legal remedy. Miller v. Lorentz, 39 W. Va. 160, 
19 S. E. 391; Townsend 2. Fenton, 32 Minn. 482, 21 N. W. 726. : 
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Jurisdiction to grant relief and the exercise thereof are entirely 
different propositions: and though the inadequacy of the legal 
remedy against an insolvent debtor gives a proper basis upon which 
equity might in every case take jurisdiction, there still remains 
the question as to whether in the exercise of a reasonable discretion 
the jurisdiction should be exercised. This discretion is influenced 
or controlled here by the same rules which govern in other cases 
of the exercise of jurisdiction, and especially applicable is the 
principle that relief will not be given to a party complainant, even 
though he is otherwise entitled, when to do so would cause injury 
to others similarly situated or equally entitled to protection. 

H.C. Horack. 


Law ScHoot, STATE UNIVERSITY OF Iowa. 
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INDIRECT ENCROACHMENT ON FEDERAL 
AUTHORITY BY THE TAXING POWERS 
OF THE STATES. Ii 


II. REGULATIONS OF INTERSTATE COMMERCE (continued) 


2. Taxes not Discriminating against Interstate Commerce (continued) 


A. TAXES ON PRIVILEGES (concluded) 


(c) State Decisions Subsequent to the Western Union Case 


ro to 1910 the states had good grounds for assuming that 
they might impose such excises as they pleased on the franchises 
of domestic corporations ? or on the privileges of foreign corpora- 
tions to enter the state to carry on domestic commerce.* The 
prevailing judicial thought seemed to be that, since these were 
privileges that the state might withhold, it therefore followed as the 
night the day that they were privileges which, when granted, the 
state might tax as it willed. But in Western Union Telegraph Co. 
v. Kansas,‘ the Supreme Court held that Kansas could not require 
a foreign corporation, doing a combined local and interstate tele- 
graph business within the state, to pay for the privilege of doing 
local business a fee which was measured by its total capital stock. 

Owing to the fact that the judges who composed the majority were 
not fully agreed on the reasons for the decision, it was difficult to 
state the exact proposition of law for which the case stood. It was 
clear, however, that the case cracked the doctrine, previously pre- 
vailing, that the power of a state to exclude foreign corporations 





1 For preceding installments of this discussion, see 31 Harv. L. Rev. 321-72 (Jan- 
uary, 1918) and 31 Harv. L. REv. 572-618 (February, 1918). 

2 State Tax on Railway Gross Receipts, 15 Wall. (82 U. S.) 284 (1872); Delaware 
Railroad Tax, 18 Wall. (85 U. S.) 206 (1873); Railroad Co. ». Maryland, 21 Wall. (88 
U. S.) 456 (1874); Ashley v. Ryan, 153 U. S. 436, 14 Sup. Ct. Rep. 865 (1894). See 31 
Harv. L. REv. 576-81. 

3 Maine v. Grand Trunk Railway Co., 142 U. S. 217, 12 Sup. Ct. Rep. 121 (1891); 
Pullman Co. v. Adams, 189 U. S. 420, 23 Sup. Ct. Rep. 494 (1903); Allen v. Pullman’s 
Palace Car Co., 191 U. S. 171, 24 Sup. Ct. Rep. 39 (1903). See 31 Harv. L. REv. 579- 
80, 582-83. 

4 216 U.S. 1, 30 Sup. Ct. Rep. 190 (1910). See 31 Harv. L. REv. 584-04. 
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from intra-state commerce within its borders, carried with it abso- 
lute discretion in imposing taxes on those admitted to carry on such 
commerce. It was apparent, too, that the new departure was in- 
fluenced by the character of the business in which the complaining 
corporation was engaged. Mr. Justice White, whose opinion pro- 
ceeded mainly on an application of the due-process clause, stated 
that ‘“‘the continued beneficial existence of the investment depends 
upon the right to use the property . . . for both interstate and 
local business.” * If the local business is given up in order to avoid 
a tax measured by property outside of the state, “the property 
established for the purpose’ of doing local business becomes worth- 
less and is in effect confiscated.” ® And Mr. Justice Harlan said 
that the “state knows that the Telegraph Company, in order to 
. make its telegraphic system effective, must do all kinds of 
telegraph business.” 7 
Later in Baltic Mining Co. v. Massachusetts ® Mr. Justice Day 
observed that in the Kansas cases “the business of both complain- 
ing companies was commerce, the same instrumentalities and the 
same agencies carrying on in the same places the business of the 
companies of state and interstate character.” ® The Baltic Case 
involved two corporations each of which was said to be “carrying 
on a purely local business, quite separate from its interstate trans- 
actions.” 1°: In this case the court sanctioned the imposition of a 
tax on a foreign corporation for the privilege of conducting local 
business, which tax, though measured by total capital stock, could 
not, under the terms of the statute, exceed $2,000. It was impos- 
sible to tell from the opinion just what weight the court gave re- 
spectively to this provision for a maximum and to the fact that 
the local business was separate and distinct from the interstate 
business. But Mr. Justice Day thought it material to mention 
that the “‘local and domestic business is real and substantial, and 
not so connected with interstate commerce as to render a tax upon 
it a burden upon the interstate business.” ™ 





5 216 U.S. 1, 50, 30 Sup. Ct. Rep. 190 (1910). See 31 Harv. L. REv. 587. 

6 Ibid. 

7 216 U.S. 1, 37, 30 Sup. Ct. Rep. 190 (1910). See 31 Harv. L. REv. 591. 

8 231 U.S. 68, 34 Sup. Ct. Rep. 15 (1913). See 31 Harv. L. REv. 594-96. 

® 231 U.S. 68, 85, 34 Sup. Ct. Rep. 15 (1913). See 31 Harv. L. REV. 595, note 89. 

10 231 U. S. 68, 86, 34 Sup. Ct. Rep. 15 (1913). See 31 Harv. L. REv. 595-06, 
note 89. 1 [bid. 
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It is to be observed that the learned justice said “‘a tax,” and 
did not restrict his comment to the particular tax in question. 
Hence, after the Baltic Case, a state had considerable warrant for 
the inference that taxes on the local business of foreign corpora- 
tions might be measured by their total capital stock, if the local 
business was of a kind that might be easily separated from the 
interstate business, and was not, like the railroad and telegraph 
business, so tied up with the interstate business by joint use of the 
same physical facilities that the abandonment of the local business 
would not proportionately reduce operating costs. But since, in 
addition to the difference between the business involved in the 
Massachusetts case and that involved in the Kansas case, there 
was the further difference in the statutes with respect to the pro- 
vision for a maximum, no state court could be certain that the 
Supreme Court would sanction the measure of total capital stock 
with no maximum limit, even when applied to a local business easily 
severable from an interstate business. The decisions of the Supreme 
Court left the question open, and the opinions of the justices did 
not fill the gap with any distinct announcement. This much, how- 
_ ever, was clear. The Baltic Case did not overrule the Western 
Union Case. It recognized the authority of the earlier decisions, 
but distinguished the case before it on the two grounds that the 
tax and the business on which it was imposed both differed from 
those involved in the Western Union Case and those following it ” 
in which the states were held to have exceeded their powers. 

The Western Union Case and the Baltic Case gave the state 
courts much food for thought. From the difficulties which beset 
them, it is apparent that the Supreme Court had failed to make 
clear the precise extent to which the Western Union Case had 
qualified the doctrine of prior decisions, and the extent to which 
the Baltic Case limited the inferences which might be drawn from 
the Western Union Case. This obscurity was not cleared up during 
the period in which were decided the state cases to be reviewed. 
It is perhaps too much to say that even now the light shines bright. 
True, on December 10, 1917, the Supreme Court decided in Looney 





12 Pullman Co. ». Kansas, 216 U.S. 56, 30 Sup. Ct. Rep. 232 (1910); Ludwig ». West- 
ern Union Telegraph Co., 216 U. S. 146, 30 Sup. Ct. Rep. 280 (1910); Atchison, T. & 
S. F. R. Co. ». O’Connor, 223 U. S. 280, 32 Sup. Ct. Rep. 216 (1912). See 31 Harv. L. 
REv. 587-04. 
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v. Crane Co.® that a foreign corporation making local and inter- 
state sales within the state could not be required to pay for 
the privilege of conducting local business a fee measured by total 
capital stock with no maximum limit. The case was treated as 
within the doctrine of the Western Union Case, but it was recog- 
nized that special circumstances had excluded the Baltic Case “ 
and others” from that doctrine. It may therefore be assumed 
that special circumstances may take other cases out of the doctrine 
of the Western Union Case. Prior to the Looney Case the opinions 
of the Supreme Court had emphasized that every decision of the 
question at issue must depend on its own facts."* The existence of 
a general rule was denied. The opinion in the Looney Case, how- 
ever, seems to lay down a general rule that no tax may be measured 
by any elements of value on which a direct tax may not be imposed. 
But this general rule is not applied to taxes on the franchises of 
domestic corporations,’ and its generality is therefore suspect. 
Not of course that the rule itself is subject to exceptions, but that 
special circumstances may exclude particular cases from coming 
within it.. For a complete enumeration of such special circumstances 
we shall have to wait until the Supreme Court has run with preci-_ 
sion the line between what falls within the doctrine, and what with- 
out. Meanwhile state courts may still seek to differentiate cases 
before them from the Looney Case. It seems unlikely, however, 
that the Supreme Court will deal kindly with any state tax on for- 
eign corporations engaged partly in interstate commerce, if the tax 
is measured by total capital stock without having a fixed limit of a 
reasonable amount. 

The state cases to be discussed are of course to be judged in the 
light of what the Supreme Court had declared before they were 
decided. The two courts which had the greatest difficulty were 
those of Montana and California. With every desire to follow the 
Supreme Court whithersoever it might lead, the supreme courts of 





13 245 U.S. 178, 38 Sup. Ct. Rep. 85 (1917). See 31 Harv. L. REv. 600-18. 

14 Note 8, supra. 

16 St. Louis S. W. Ry. Co. v. Arkansas, 235 U.S. 350, 35 Sup. Ct. Rep. 99 (1914); 
Kansas City, F. S. & M. R. Co. v. Botkin, 240 U. S. 227, 36 Sup. Ct. Rep. 261 (1916); 
Lusk »v. Botkin, 240 U.S. 236, 36 Sup. Ct. Rep. 263 (1916). See 31 Harv. L. Rev. 
594-600. 

16 See 31 Harv. L. REV. 595, 598, 600. 

17 Kansas City, M. & B. R. Co. ». Stiles, 242 U. S. 111, 37 Sup. Ct. Rep. 56 (1916). 
See 31 Harv. L. REv. 599-600. 
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these two states found the path dimly lit. A review of their wan- 
derings may perhaps shed some additional light on the controlling 
considerations which guided the Supreme Court, and may at the 
same time suggest how the Supreme Court might have indicated 
somewhat more clearly what those considerations were. It will 
appear that the chief cause of the distress under which the Montana 
and California courts labored was the failure to appreciate that the 
Supreme Court was deciding only the particular cases before it, 
and was, according to its professions, influenced by the character- 
istics of the business involved as well as by the provisions of the 
statutes. The fact that recently in the Looney Case the Supreme 
Court appears to be finding a yardstick which will apply indis- 
criminately to all kinds of business, does not require us to forget 
that previously the court did not fix its attention exclusively on 
the language of the statutes. 


I 


The first case to come before the Montana court was Chicago, 
M. & St. P. Ry. Co. v. Swindlehurst,* which held invalid a require- 
ment that foreign corporations should pay fees, graduated accord- 
ing to capital stock, for filing with the designated state officer 
copies of their charter, or of certificates for increase of their capital. 
The complainant was an interstate railroad, chartered by Wis- 
consin, which was desirous of purchasing the property of an inter- 
state railroad chartered by Washington, and carrying on both local 
and interstate business in Montana. Neither the statute nor the 
business could be differentiated from those involved in the cases 
on the Kansas and Arkansas statutes in the Supreme Court. The 
only point of difference is thus stated and dismissed in the opinion 
of the Montana court by Brantly, C. J.: 


“Some effort was made by counsel for appellant to maintain the 
contention that in each of the cases cited the question involved was 
whether the corporations which were already doing business in thq 
state should be excluded therefrom; whereas in this case the question 
is whether a corporation shall be permitted to come into the state to 
engage in business. A reading of these cases, however, leads to the 
conclusion that this difference in the situation of the parties cannot 
affect the result.” ® 


18 47 Mont. 119, 130 Pac. 966 (1913). 1 47 Mont. 119, 126-27, 130 Pac. 966 (1913). 
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That this interpretation was warranted can hardly be denied. 
Yet it is also true that a state court less willing to accept the 
new doctrine of the Supreme Court might have taken the position 
that, since both Mr. Justice Harlan and Mr. Justice White laid 
stress on the fact that the Western Union Company and the 
Pullman Company had been in the state for a considerable time, 
carrying on all kinds of business, and had acquired property of a 
permanent nature, the cases excusing them from the Kansas and 
Arkansas taxes did not apply to a corporation which was outside 
the state, asking to be let in. So far as the actual decisions of the 
Supreme Court go, the doctrine of the Western Union Case has 
not yet been applied to a foreign corporation still on the threshold. 
In the Looney Case *° the complainant had been doing business in 
the state for over ten years and had acquired two warehouses in 
the state. The Stiles Case” established that the Western Union 
doctrine does not apply to a domestic corporation created after 
the passage of the law objected to. 

If the doctrine of the Western Union Case applies to a foreign | 
corporation when first knocking at the door, it would seem that 
there must also be a doctrine that a state cannot exclude from local 
business a foreign corporation seeking to come in to do a combined 
local and interstate transportation business. For it would be absurd 
to permit a state to forbid local business, if it cannot charge what it 
pleases for permission to enter the state to engage in such business. 
It would seem that Mr. Justice Holmes must agree with this, for his 
dissent was based on the converse proposition that it was absurd to 
deny to a state the power to tax local business as it pleases, if the 
state may forbid such business.” If the Supreme Court follows the 
Montana court, it should go a step further and declare that a 
foreign corporation, seeking to engage in interstate transportation 
within a state, cannot be prevented from entering to carry on 
domestic commerce, if the conduct of such domestic commerce is 
essential to the satisfactory and economical conduct of interstate 
‘commerce. 

The Montana statute involved in the Swindlehurst Case came 
before the Montana court again in State v. Alderson.» The com- 
plainant was the General Electric Company, and the business 





20 Note 13, supra. 1 Note 17, supra. 
% See 31 Harv. L. REv. 585-86. - % 49 Mont. 29, 140 Pac. 82 (1914). 
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which it sought to do in Montana was held to be a “‘strictly private, 
intra-state business.” In the interim between the Swindlehurst 
Case and this case, the United States Supreme Court had de- 
cided the Baltic Case. The Alderson Case is not important for 
the actual point which it decides, for it is based, not on the dis- 
tinction between the Western Union Case and the Baltic Case, 
but upon the fact that the General Electric Company did not 
enter for interstate commerce at all, and upon the rule of law 
that therefore its claim of exemption was foreclosed by Paul v. 
Virginia ™ and Hooper v. California. The Baltic Case was referred 
to as possibly qualifying the rule of Paul v. Virginia to the extent 
that, though the state may entirely exclude a foreign corpora- 
tion seeking to do only local business, it must not do so condition- 
ally, if the condition imposed is bad per se.* After quoting from 
the opinion in the Baltic Case, Judge Holloway adds: 


“Whatever may finally be determined to be the extent of state control 
over a foreign corporation situated as relator is, we are satisfied that the 
exaction demanded in this instance does not infringe upon any right of 
this relator which is guaranteed to it by the Constitution of the United 
States, and that the state may rightfully say: You may come into this 
state and engage in local, private business only on condition that you 
pay the fee required under section 165 above. Kehrer v. Stewart, 197 
U. S. 60, 25 Sup. Ct. 403, 49 L. Ed. 663; Allen v. Pullman Co., 191 U. S. 
171, 24 Sup. Ct. 39, 48 L. Ed. 134; Pullman Co. v. Adams, 189 U. S. 
420, 23 Sup. Ct. 494, 47 L. Ed. 877.” ?” 


From other language in the opinion, it seems that the Montana 
court thought that the Supreme Court meant in the Western Union 
Case to declare that an excise fee on a foreign corporation, doing 
interstate commerce of any kind within the state, was a property 
tax if measured by property, and that in the Baltic Case the 
Supreme Court receded from that position, and held that an 





4 8 Wall. 168 (1869). 

% 155 U.S. 648, 15 Sup. Ct. Rep. 207 (1895). 

% Since the decision of Looney v. Crane Co., note 13, supra, we know that this 
is the declared doctrine of the Supreme Court with reference to state taxation of a 
foreign corporation manufacturing goods in other states and making local and inter- 
state sales within the state. It is possible, too, that the Supreme Court may in time 
extend its expanding doctrine to foreign corporations doing only intra-state commerce ~ 
within the state. For the Looney Case purported to be based on the due-process clause 
as well as on the commerce clause. See 31 Harv. L. REV. 603, 613. 
27 49 Mont. 29, 37, 140 Pac. 82 (1914). 
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excise tax measured by property would not be a property tax.” 
Speaking for the court, Judge Holloway says: 


“We are unable to appreciate the distinction attempted to be made 
by the Supreme Court of the United States between the Kansas statute, 
considered in Western Union Tel. Co. v. Kansas, above, and held to impose 
a general tax upon all the property of the company, and the statute of 
Massachusetts, considered in Baltic Mining Co. v. Massachusetts .. . 
and held to be a mere excise; but, if we have accurately characterized 
our section 165 above, the latest pronouncement by that court justifies 
the existence of our statute and the method employed for determining 
the amount of the tax. It may be that our legislation is unwise in failing 
to fix a reasonable limit upon the amount to be exacted from any one 
corporation; but, if the authority is lodged in the state to exclude the 
relator altogether or to impose such terms to its admission here as may 
seem expedient, then the amount of the fee affords no tenable ground 
of opposition to the validity of the statute. If the amount demanded 
is more than the local, private business of relator will justify it paying, 
the tax can be avoided altogether by a renunciation of its intention to 
do such business. The state does not seek to compel it to engage in busi- 
ness here, nor does it attempt to collect this fee in the sense that property 
taxes or ordinary debts may be enforced. It merely says to the relator: 
You may engage in local, private business in Montana if you conform to 
the conditions imposed; otherwise you must stay out.” ” 


It is possible, however, that the Montana court appreciated one 
of the distinctions between the Western Union Case and the Baltic 
Case without appreciating that it so appreciated it. For through- 
_out the opinion it refers to the business of relator as private and 
intra-state. The reference to the fact that the business was private 
distinguishes it from the transportation business which employs 
the same facilities in intra-state and interstate commerce. On the 
other hand, there is evidence that the Montana court thought 
this distinction of no importance. For, in dealing with the conten- 
tion of the complainant in the Alderson Case that the Swindlehurst 
Case had declared section 165 unconstitutional, and that, therefore, 





28 This seems to be a misconception. The Supreme Court did not differentiate the 
two cases on the ground that one involved a property tax, and the other an excise tax, 
but on the ground that one involved an invalid excise tax, and the other a valid one. 
The reasons given why the later Massachusetts excise was valid included the provision 
for a maximum, and the character of the particular business on which the tax was 
imposed. 

29 49 Mont. 29, 34-35, 140 Pac. 82 (1914). 
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the secretary of the state was without authority to demand any 
fees thereunder, it conceded that its language in the earlier case 
was not apposite, since it seemed to imply that the fee could not 
be demanded of any foreign corporation, and it adds: 


“To have been technically exact, we should have said in the Swindle- 
hurst case that section 165 does not have any application to foreign 
corporations seeking to engage in interstate commerce in this state. 
This is our holding, and, thus stated, the statute is left intact to apply to 
foreign corporations over which this state has the right to exercise some 
degree of regulation or control.” *° 


The Montana court therefore construes the words, “every foreign 
corporation,” contained in section 165 so as to apply only to 
foreign corporations not engaged in interstate commerce, under 
the familiar principle that a statute will if possible be so construed 
as to render it constitutional. Thus the Montana statute is assumed 
to be inapplicable to any foreign corporation engaged in any kind 
of interstate commerce within the state. In this the Montana 
court foreshadowed the decision of the Supreme Court in Looney 
v. Crane Co! But the Montana court did not base its belief 
on the failure of the Montana statute to set a maximum to the 
annual charge, as is evident from its declaration that “the amount 
of the fee affords no tenable ground of opposition to the validity 
of the statute.” ** So the Baltic Case is evidently given no effect 
with respect to corporations engaged in interstate commerce. 
There is therefore considerable evidence that the Montana court 
was correct in its assertion that it failed to appreciate the dis- 
tinction between the Western Union Case and the Baltic Case. 


The Montana supreme court was not the only one perplexed 
by the Western Union Case and those following it. In H. K. 
Mulford Co. v. Curry ® the California supreme court had to deal 
with a statute requiring foreign corporations to pay a fee measured 
by total capital stock for filing with the secretary of state copies 
of certain documents, whose filing was a condition prerequisite 
to doing business in the state. The complaining corporation was 
a manufacturer and seller of medicines with its principal place of 
business in Philadelphia. It maintained a branch house in San 





39 49 Mont. 29, 39, 140 Pac. 82 (1914). 3t Note 13, supra. 
% 49 Mont. 29, 34, 140 Pac. 82 (1914). % 163 Cal. 276, 125 Pac. 236 (1912). 
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Francisco from which it filled orders from California and neighbor- 
ing states, so that in California it was engaged in both intra-state 
and interstate commerce. The opinion of the court by Judge 
Henshaw states the doctrine of the Western Union and Pullman 
cases** without any reference to the kind of business in which the 
corporations there protesting were engaged, except that it was 
both intra-state and interstate commerce. He mentions the fact 
that the Supreme Court decisions were rendered by a bare majority 
of a sharply divided court, and says that the “decision of the case 
at bar was deliberately delayed to note whether any recession 
from the views expressed in those cases would follow from the 
change in the personnel of the court.” * But instead of a recession, 
he adds, the doctrine was affirmed by an undivided court in Aéchison, 
Topeka and Santa Fe R. R. Co. v. O’Connor.*® And then he says 
of the case before him: 


“The minutest investigation and the most careful consideration fail 
to disclose any ground upon which the case here at bar may be distin- 
guished from those cited. The legal parallelism between this case and 
that of Ludwig v. Western Union Telegraph Co., . . ., is perfect. Both 
corporations .were engaged in inter as well as intra-state business. 
Both were so engaged before the passage of the excise law in question.” ” 


Then follows a review of the Ludwig Case,** and the statement that 
the parallelism between it and the case at bar is so perfect “as to 
render futile any attempt to distinguish them, and thus to save 
the California laws.” *° 

The opinion next proceeds to discuss the effect of the Supreme 
Court decisions on other applications of the state statute than the 
one involved in the case before the court. This is prefaced by a 
reference to the “further duty” of the court “in pointing out for 
future legislative action the limitations upon the power of the 
state in dealing with foreign corporations.” “° It is then set forth 
that the principle of the Western Union Case must apply to a 
domestic, as well as to a foreign, corporation engaged in combined 
intra-state and interstate commerce, since, if regulation which is 
unlawful when separately considered. cannot be justified as the 





“4 Notes 4 and 12, supra. % 163 Cal. 276, 282, 125 Pac. 236 (1912). 

% Note 12, supra. 37 163 Cal. 276, 282-83, 125 Pac. 236 (1912). . 
38 Note 12, supra. 39 163 Cal. 276, 284, 125 Pac. 236 (1912). 

4 163 Cal. 276, 285, 125 Pac. 236 (1912). 
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price of one privilege, it cannot be justified as the price of another. 
“The attention of the Legislature is thus directed to the fact that 
the law in question can apply only to domestic corporations nowhere 
engaged in interstate business, and to foreign corporations seeking 
to enter the state solely to do domestic business.” “ 

Judge Henshaw next points out that in the Western Union Case 
and the Pullman Case the Kansas statute was held unconstitutional 
under the Fourteenth Amendment as well as under the commerce 
clause. From this he concludes that a state cannot tax a foreign 
corporation engaged solely in domestic commerce by any method 
which results practically in taxing property without the state, 
“and therefore beyond the jurisdiction of the taxing power of the 
state.” “ Thus the Supreme Court is taken to mean that under no 
circumstances can a state exact, even as the price of some privi- 
lege which it might withhold, any |imposition which would be 
improper as a simple tax on property or on an occupation. 


“These constitutional questions thus decided are, as we have pointed 
out, in no way correlated, but are entirely separate and distinct. It is 
but the indulgence of futile and unwarranted speculation to say that the 
Supreme Court of the United States would call in the fourteenth amend- 
ment to the aid of a foreign corporation doing an interstate business to 
overthrow a state tax law, and would not invoke it in the case of a 
foreign corporation engaged in purely domestic business, notwithstanding 
that the tax upon the capital stocks of the foreign corporations (and thus 
the tax upon the property without the jurisdiction of the state) was, in 
both instances, identically the same. Nor can relief be found in a refusal 
to call such a license fee a tax. A state court may call it a fee or an 
exaction or a regulation; but the Supreme Court of the United States 
will call it a tax if, in its effect, it partake of the nature of a tax.” * 


After this decision, the Supreme Court declared in Baltic Mining 
Co. v. Massachusetts“ that foreign corporations engaged in certain 
kinds of business could be subjected to a limited annual excise 
measured by total capital stock for the privilege of engaging in 
domestic commerce, even though such corporations were also 
engaged in interstate commerce. Two years later in Albert Pick 





“ 163 Cal. 276, 286, 125 Pac. 236 (1912). 
163 Cal. 276, 287, 125 Pac. 236 (1912). 

*® 163 Cal. 276, 288-89, 125 Pac. 236 (1912). 
“ Note 8, supra. 
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& Co. v. Jordan,” the California supreme court again passed on 
the California statute imposing on foreign corporations an annual 
excise measured by total capital stock. The complaining corpora- 
tion manufactured ceramic articles in Chicago. It had a branch 
house in San Francisco, from which sales were made to purchasers 
in California and neighboring states. It was compelled by the 
California court to pay the annual excise measured by its total 
capital stock. Judge Henshaw was well aware that this decision 
violated the advice to the legislature given in his previous opinion 
in the Mulford Case,“ though the judgment in that case related 
to the original charter fee, and not to the annual excise. The basis 
for the change of doctrine was the intervening decision of the 
Supreme Court in the Baltic Case. 

Judge Henshaw reviews at length the Supreme Court decisions 
prior to the Mulford Case, and states that he and his colleagues 
had concluded from those decisions that “the Supreme Court 
meant and declared, for the indicated reasons, that the method 
of charging a fee upon foreign corporations for the right to do a 
local business on or based on the total capital stock of such 
corporations was forever inhibited... .”* Reference is then 
made to the dissenting remark of Mr. Justice Holmes, expressing 


his curiosity as to what objection could be raised to a specific tax 
of the same amount as that reached under the computation required 
by the Kansas statute,** and answer is essayed as follows: 


“‘We believed that the answer would be, as above indicated, that it was 
not the amount of the charge which determined the invalidity, but the fact 
that in its form the charge was laid upon property without the taxing power 
of the state, and that to submit to the payment of it in such a form (that 
is, a tax on all the capital stock) would be to force the surrender upon the 
part of the corporations of their well-defined constitutional rights.” 

“These, then, were some of the conclusions which we drew from the 
decisions of the Supreme Court, and which, with more or less complete- 
ness, we sought to declare in Mulford Co. v. Curry. One part of the 





% 169 Cal. 1, 145 Pac. 506 (1915). % Note 33, supra. 

47 169 Cal. 1, 16, 145 Pac. 506 (1915). 48 Quoted in 31 Harv. L. REV. 594. 

# 169 Cal. 1, 16, 145 Pac. 506 (1915). Continuing, Judge Henshaw says: “Thus, 
if a man who is on his way to church to give a hundred dollars to charity is robbed of 
that hundred dollars by a highwayman, his financial condition is exactly the same 
as it would have been had he carried out his purpose. Yet it will not be said that 
this fact leaves him uninjured and without grievance.” 
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judgment of the Supreme Court we conceived to be apodictic, and that 
was that all the capital stock of such a corporation could not be subjected 
to any tax without doing violence to the Constitution of the United 
States, and it was under this conviction that we sought in Mulford Co. v. 
Curry to enlighten our legislative department as to the danger which 
would attach to all laws basing license fees of a foreign corporation on 
this method of taxation.” © 


But this understanding of the doctrine of the Supreme Court 
was succeeded by confusion after its decision in the Baltic Case. 
Judge Henshaw refers to the reasons given by the Massachusetts 
court for not applying the Western Union doctrine to the Massa- 
chusetts statute and the corporations complaining against it. 
These were (1) the fact that the Massachusetts statute, unlike that 
of Kansas, fixed a maximum to the annual imposition, and (2) the 
further fact that the corporations resisting the law of Kansas 
were common carriers, whose “local business could not be given 
up without impairing their capacity to transact their interstate 
business,” *' while the Massachusetts statute did not apply to 
common carriers nor to corporations engaged solely in interstate 
commerce, “nor yet to corporations carrying on both interstate 
and domestic commerce, whose domestic or intra-state business 
was conducted in such close connection with:the other that it could 
not be abandoned without serious impairment of the interstate 
business.” © 

With evident amazement Judge Henshaw notes that the ‘“Su- 
preme Court of the United States adopts without reservation 
the determination of the Supreme Court of Massachusetts that 
this fee is an excise tax as distinguished from a property tax.” * 
He says, however, that ‘“‘it by no means follows that, being an 
excise tax, this is conclusive that it is not levied upon property.” ™ 
He does not see how it is relieved from the ‘condemnation imposed 
upon the Kansas statute for attempting to do the same thing by 
fixing or basing its tax on the total capital stock of the corpora- 
tion.” = The limitation of the amount exacted in any one year 
’ seems to him immaterial, since, if ‘‘the principle upon which its 
tax is based is a sound one, it may to-morrow increase the amount 





50 169 Cal. 1, 17, 145 Pac. 506 (1915). 169 Cal. 1, 18, 145 Pac. 506 (1915.) 
82 169 Cal. 1, 19, 145 Pac. 506 (1915). ™ Ibid. 
54 Ibid. 55 169 Cal. 1, 20, 145 Pac. 506 (1915). 
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of the tax to any extent.” Nor does Judge Henshaw appreciate 
the force of the distinction between the business of a common 
carrier and that of manufacturing and selling goods. 


“Tt is true that in the earlier cases the corporations involved were 
common carriers, and the Supreme Court of the United States makes 
mention of that fact in the Dental Case, but it does not say that this 
consideration influenced or was determinative of the controversy. To 
the contrary, it does say that all corporations engaged in interstate 
commerce are under the equal protection of the commerce clause of the 
Constitution, and, indeed, no distinction between them can justly be 
drawn. If it is important that common carriers — the instrumentalities 
by and through which commerce is conveyed — shall be protected 
from unwarranted burdens, it is equally necessary that the owners of 
the commerce to be conveyed should receive a like protection. While 
interstate commerce would unquestionably be vitally impaired if common 
carriers were eliminated, interstate commerce would be totally destroyed 
if the goods, wares, and merchandise embraced within the meaning of 
the word were debarred from interstate and foreign transportation.” ™ 


The California court concedes that the deprivation of the local 
business of common carriers is ‘‘an injury and impairment of their 
business as a whole,” ** but it insists that “this is equally true of 
every commercial corporation likewise engaged in interstate and 
domestic business.” *® Of course in this the California court is 
mistaken, if, by “equally,” it means “to the same extent.” If 
the S. S. White Dental Manufacturing Company were taxed for 
its local business in Massachusetts so heavily that the local business 
was unprofitable, it might close its local branch, reduce thereby 
its expenses, and then make its Massachusetts sales through 
solicitors from its Philadelphia office, filling from the Philadelphia 
warehouses all orders obtained through such solicitors. Closing 
down the domestic business would increase the interstate business, 
and the interstate business would be immune from state inter- 
ference. If the common carrier gives up local business, it cannot 
accommodate its would-be patrons by carrying them or their 
goods across state lines, for that would not meet their needs. - 
Moreover, the abandonment of the local business of a common 
carrier will not be followed by any such proportionate reduction 





56 169 Cal. 1, 20, 145 Pac. 506 (1915). ° Ibid. 
58 169 Cal. 1, 21, 145 Pac. 506 (1915). © Ibid. 
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in operating costs as ensues from the closing of the local sales office 
of a foreign corporation engaged in manufacture and sales, 

It is because of this failure to recognize the significance of the 
economic integration of domestic and interstate business which 
uses the same facilities for both, and needs nearly as extensive 
facilities for either as for both, that the California court says of 
the opinion of the Supreme Court in the Baltic Case: 


“Again, we fail to perceive how every word of this might not equally 
well have been said in the Western Union Telegraph Company Case, 
thus forcing the irresistible conclusion that the Supreme Court has 
receded from the position which it took, and has abandoned the views 
which it expressed in that and the like cases.” 


But Judge Henshaw assumes that this interpretation of the Baltic 
Case is incorrect, since he is “‘confronted in the same opinion 
with the declaration of the court that it has ‘no disposition to limit 
the authority of those cases.’” “ With becoming modesty and 
pleasing humor he adds: 


“We are constrained to admit our inability to harmonize this language 
and these decisions, though we make haste to add that undoubtedly 
the failure must come from our own deficient powers of perception 
and ratiocination, and for this deficiency it is no consolation to us to 
note that our Brethren of the Supreme Court of Montana are similarly 
afflicted.” ® 


The intellectual difficulties of the California court were enhanced 
by their acceptance of the language of the Supreme Court in the 
Western Union and Pullman cases as a declaration of absolute 
and universal principles, when, in reality, that language had par- 
ticular reference to the results of applying the particular statute 
before the court to the particular business of the particular com- 
plainants. It may well be that the judges of the Supreme Court 
must accept some of the responsibility for being misunderstood 
by their brethren in the state courts. Certainly the dictum of 
Mr. Justice Harlan in the Western Union Case, with reference to 
a domestic corporation soliciting orders for goods manufactured 
in other states,“ would justify the assumption that he, and the 





6 169 Cal. 1, 24, 145 Pac. 506 (1915). 

% Jbid. 

Ibid. Judge Henshaw then quotes the excerpt cited above in note 29. 
® Quoted in 31 Harv. L. REv. 591-92, note 71. 
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three, and possibly, four, judges who agreed with him, were an- 
nouncing the doctrine that no imposition could be justified as the 
price of any privilege, unless the same imposition would be entirely 
proper as a simple property or occupation tax. This is also the in- 
ference to be drawn from the latest declaration of the Supreme 
Court in the Looney Case.“ But in seeking to understand judicial 
opinions we must not confuse a facgon de parler with a ratio decidendi. 
There was enough emphasis put upon the character of the business 
in the Western Union Case to invite any state court to appreciate 
that the broad declarations scattered through the opinions did not 
apply ex proprio vigore to other kinds of business or to modified 
forms of the Kansas statute. The Massachusetts court realized 
this and drew distinctions ® which were later ratified by the Su- 
preme Court in the Baltic Case. That ratification made it clear 
that the mere flavor of total capital stock would not of necessity 
make an excise on foreign corporations unpalatable to the Supreme 
Court. But even then the Montana and California courts did not 
understand what was incubating. They were searching for a sign. 
They saw recent developments as doctrine and not as a way of ad- 
justment. And as doctrine the decisions exemplified the work of 
Scriabine rather than of Mozart. The Stiles Case ® and the Looney 
opinion, when heard together, make the dissonance of doctrine 
complete. After the Looney opinion, the courts of Montana and 
California must be pardoned, even if they cannot be exonerated. 
But the pardon, it is to be feared, will afford no more consolation 
to Judge Henshaw of the California court than did the fact that his 
“Brethren of the Supreme Court of Montana [were] similarly: 
afflicted.” ® 


II 


The supreme court of Idaho, however, did not suffer from the 
same affliction as its neighbors. In Northern Pacific Railway Co. 
v. Gifford, handed down after the Supreme Court’s decision in the 
Baltic Case, the Idaho court evinced its insight into what was 
going on. The Gifford Case involved a statute imposing on foreign 





Note 13, supra. % In the cases cited in note 76, infra. 

6 Note 8, supra. 67 Note 17, supra. 

8 169 Cal. 1, 24, 145 Pac. 506 (1915). The passage is quoted on page 735, supra. 
69 25 Idaho 196, 136 Pac. 1131 (1913). 
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as well as domestic corporations, for the privilege of doing local 
business within the state, an annual tax graded in accordance with 
the total capital stock and limited to $150. The complainant was 
a foreign corporation running an interstate railroad which urged 
that its local business was done at a loss instead of a profit. The 
Idaho court ruled that the Idaho statute was “freer from objection 
than the Massachusetts statute” sustained in the Baltic Case, be- 
cause the maximum imposition was so much less. Ailshie, C. J., 
after reviewing the state and federal cases, observed that the court 
was convinced ‘‘that the supreme court intended to determine the 
effect of the statute as it will apply in actual practice, rather than 
decide it upon the theory of any apprehended dangers which might 
flow from other similar legislation which might prove more exact- 
ing.” It was suggested that if the maximum fee under the Idaho 
statute had been $50,000 instead of $150, the Supreme Court “might 
hold that it unreasonably burdens interstate commerce, although the 
company has the alternative of abandoning its purely interstate 
business.” But the fee imposed in the present case was said to be 
“a trifle” and not susceptible of being a burden on interstate com- 
merce. It was sanely observed that, if the domestic business was 
not worth paying a fee of $150 annually, the corporation ‘will not 
suffer by abandoning that business and confining itself only to its 
interstate business and such business as necessarily attaches and per- 
tains to its interstate traffic.” The suggestion that under the state 
constitution “the respondent corporation as a common carrier could 
not decline or refuse to carry on its domestic or intrastate business”’™ 
was answered by pointing out that the constitution also provides 
that common carriers are subject to legislative control, and that it 
would be absurd to penalize a corporation for not carrying on intra- 
state commerce, if by reason of its refusal to pay the tax imposed 
thereon it had been forbidden to engage in such commerce. 

Further evidence that the Idaho court appreciated the considera- 
tions which had guided the Supreme Court appears in the following. 
comment on a quotation from the opinion of Mr. Justice Day in 
the Baltic Case. 





7 25 Idaho 196, 209-10, 136 Pac. 1131 (1913). 
7 25 Idaho 196, 210, 136 Pac. 1131 (1913). 

7 Tbid. 

% 25 Idaho 196, 210-11, 136 Pac. 1131 (1913). 
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“The foregoing excerpt reminds one of the impression he has after 
reading the Kansas cases, namely, that the really controlling consideration 
with the great jurist who wrote the majority opinion of the court in those 
cases was the fact that the amount of the excise or license fee laid upon 
the corporations by the statute of Kansas was so exorbitant and unreas- 
onable that the companies would not likely have been able to pay the 
same and would have as an alternative been obliged to abandon their 
local or intrastate business if the statute had been upheld, and that the 
Kansas Legislature was in fact trying to tax the whole property of the 
corporation, and so the court concluded that it amounted to really laying 
a tax upon all the property of the companies, whether within or beyond 
the state, and had the effect of both interfering with interstate commerce 
and taking the property of the company without due process of law. No 
such charge can be justly laid against the Idaho statute. . . . The fee 
charged is a trifle; the maximum that can be charged upon the largest ' 
corporation which may enter the state being only $150.” ™ 


Thus the Idaho court saw that the question was one of substance 
rather than of form. Judge Ailshie did not, it is true, make specific : 
reference to all the items that go to make up the substance. But 
since the corporation before the court was an interstate railroad, 
it would have been obiter in the particular case to discuss the ques- 
tion whether more favor might be shown to excises on corporations 
making sales than to those on corporations engaged in transporta- 
tion. The maximum set by the Idaho statute was so small that 
the character of the business of the complaining corporation may 
well be disregarded. It is to be anticipated that, if the Idaho statute 
or a similar one comes before the Supreme Court, it will be applied 
to a transportation corporation as well as to a company engaged in 
selling merchandise. But the Supreme Court would certainly in- 
sist that the maximum must be considerably less than the $50,000 
mentioned by the Idaho court. 


If any state should graduate its maximum in accordance with the 
amount of the total capital stock or of the total assets, we should 
approach a situation where the tax was in fact measured by total 
capital or total assets. Yet there is good sense in varying the maxi- 
mum according to the size and business of the corporation on which 
the tax is imposed. It is hardly to be expected that the Supreme 
Court would object to an amendment to the Massachusetts statute 





™ 25 Idaho 196, 207-08, 136 Pac. 1131 (1913). 
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sustained in the Baltic Case, by which the maximum was reduced for 
corporations having a smaller capital stock than that of the Baltic 
Mining Company or that of the S. S. White Dental Company. Ifa 
$2,000 maximum removed the stain of a reference to the capital stock 
of corporations having $2,500,000 and $1,000,000 of authorized capi- 
tal respectively, and $10,776,000 and $5,711,718.29 of assets, it is hard 
to see how new spots would accrue by making the maximum $1,000 
for corporations having $2,500,000 of assets, and correspondingly 
less for those whose resources were smaller. A court which took 
the contrary position would be insisting that the states not only - 
may, as in the Baltic Case, impose proportionately heavier burdens 
on small corporations than on large ones, but that they must do 
so. For such is the necessary result of a rigid limitation on the 
amount of the tax, no matter how large the corporation. Yet, if 
the maximum varies with the size of the corporation, the tax is apt 
to vary with the amount of extra-state property of the several cor- 
porations subjected thereto, and with the volume of their total 
business. The practical situation under such circumstances might 
be substantially identical with that produced by a tax measured by 
total capital, with no maximum, but with an insignificant rate of 
levy. Yet it seems probable that the Supreme Court would apply 
the statute with varying limits, provided all were reasonable, and’ 
would decline to apply the one which reached the same result by an 
insignificant rate of levy. 

In spite of the well-founded objections to efforts on the part of 
courts to settle questions that are not before them, some tolerance 
might be pleaded for a hankering to propound a series of questions 
to the Supreme Court in the hope of obtaining definitive and 
specific answers. We know that, in determining the validity of ex- 
cises on foreign corporations engaged partly in interstate commerce, 
some maximum is necessary to wash away the sins of a statute that 
casts glances at the corporations’ total capital stock. But'we do 
not know how high the state may make its maximum. And the 
Supreme Court will have to tell us as the specific cases come before 
it. It cannot well do so with the type of formula brought forward 
in the opinion in the Looney Case. No such conceptual dichotomy 
can minister satisfactorily to a complex situation in which so many 
of the elements are in reality mutually interblended. It is attractive 
to believe that statutes can be divided rigorously into good and 
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bad by a sharp line of demarcation. But this is to invoke artificial 
simplicity in the presence of actual complexity. The court is not 
entrusted with the function of passing judgment on statutes in 
vacuo or as theses nailed to the wall. Its task is the less exalted 
and more difficult one of deciding whether the result of applying © 
a particular statute to the particular state of facts involved in the 
case at bar is consistent or inconsistent with the requirements of 
the Constitution. A statute on the printed page, a statute is, and 
it is nothing more. It is not of necessity either good or bad. 
- The court does not pass directly on the constitutionality of stat- 
utes, but on the propriety or impropriety of action taken under 
them. The application of a statute to one situation may give rise 
to problems entirely different from those presented by its applica- 
tion to another. A maximum which saves a tax from imposing an 
appreciable burden on interstate commerce, when levied on one 
corporation, may not, when levied on another. It was a counsel 
of wisdom which the Supreme Court adopted when it declared that 
every case on the subject under consideration must depend upon 
its own facts. The seeming departure from that attitude in the 
Looney Case points to a way of approach that cannot claim the 
same commendation. 

This is not to censure the actual decision in the Looney Case. 
There is much to be said for a flat declaration that the measure of 
total capital stock must be accompanied by a proper maximum limit 
to the annual imposition. There is sense in not undertaking to pass 
judgment on the propriety of each particular rate of levy. But it is 
confusing to be told that, if the measure of the tax includes elements 
which cannot be taxed directly, the existence of the federal system 
is impeached, so long as we know that such measures are upheld in 
excises on domestic corporations, and have reason to infer from the 
Baltic Case that they would be upheld in excises on a foreign cor- 
poratidn whose capital is not sufficiently large to bring it within 
the shelter of the maximum set to the state’s demands. 


The all-embracing utterances of the Supreme Court bristle 
with riddles. Unless the state courts seek for the implications of 
the Looney Case outside of the broad language of the opinion, they 
will find themselves beset with the same difficulties as those which 
puzzled the courts of Montana and California. But the decision of 
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the Idaho court in the Gifford Case ® shows that those difficulties - 
are not insurmountable. The supreme court of Massachusetts 
also was able to grasp that the Supreme Court was feeling its way 
for a practical adjustment, and that its catholic statements were 
put forth as instruments rather than as the all-inclusive final truths 
which by their terms they seemed to declare. The Massachusetts 
decisions in the Baltic and White Dental cases ® indicated this. 
The two subsequent cases of Marconi Wireless Telegraph Co. v. 
Commonwealth ™ and International Paper Co. v. Commonwealth ™ 
confirm it. The Marconi Case involved the application to nine 
foreign corporations of the statute upheld and applied in the Baltic 
Case. The International Paper Case involved this statute and a 
later amendment imposing on foreign corporations an additional 
excise of one one-hundredth of one per cent of the par value of au- 
thorized capital stock in excess of ten million dollars, with no maxi- 
mum limit set. It may well be that, in this latter case, the Massa- 
chusetts court has sanctioned an adjustment which will be upset by 
the Supreme Court. But this need not detract from our satisfac- 
tion that the Massachusetts court has viewed its task as one of 
finding an adjustment, rather than one of setting up categories 
which profess to be mutually exclusive, when in fact the line which 
marks their boundaries is fuzzy, and each category inevitably 
contains certain particulars which lie partly within the other also. 

None of the corporations concerned in the Marconi Case were 
common carriers, unless the Marconi Wireless Telegraph Company 
should be so regardeti. That corporation was held to be not 
within the purview of the statute, because it “transacted no business 
of a domestic or local nature, except such as is inseparable from 
and necessarily incidental to its foreign commerce.’’® A similar 
ruling was made as to the business of the Pocahontas Fuel Com- 
pany. Though it had an office in Boston, this office was merely 
the headquarters for salesmen who solicited orders from customers, 
and sent all orders to New York where they must be accepted and 
approved before a sale takes place. 





% Note 69, supra. 

% Baltic Mining Co. ». Commonwealth, 207 Mass. 381, 93 N. E. 831 (1911); S. S. 
White Dental Manufacturing Co. ». Commonwealth, 212 Mass. 35, 98 N. E. 1056 (1912). 

7 218 Mass. 558, 106 N. E. 310 (1914). 

78 228 Mass. 1o1, 117 N. E. 246 (1917). 

79 218 Mass. 558, 568, 106 N. E. 310 (1914). 
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The seven other corporations were all held subject to the tax. 
The Cheney Brothers Company used its Boston office for the 
storage and display of samples as well as headquarters for its sales 
force. The Lanston Monotype Company kept repair parts at its 
branch office in Boston, which were furnished to customers. in 
Massachusetts. The test of amenability to the statute which the 
court apples will be apparent from the following quotation: 


“These facts show the transaction of a very considerable local or 
intrastate business as distinguished from its interstate commerce. While 
there may be economies of management or advertising advantages arising 
from it in conjunction with the interstate business of the company, there 
is no necessary or inherent connection between the two. Because the 
interstate commerce may not be profitable except in connection with 
local business does not so interlock the two that they are inseparable. 
The protection afforded by the federal Constitution to interstate com- 
merce against state excise taxation does not go to the extent of permitting 
one engaged in interstate commerce to compete in local business free 
from liability to an excise to the state merely for the sake of greater profit 
or even of making the difference between profit and loss in the business 
as a whole. Plainly this local business of replacing broken parts is con- 
ducted in a manner wholly distinct from the interstate business. The 
distinction is not whether a profit is made by the conjoining and a loss 
suffered by separating the intra-state and the interstate commerce, but 
whether the nature of the business is such that the company is free to 
renounce the domestic business if it chooses and still conduct its inter- 
state commerce.” ® 


In an earlier part of the opinion * Chief Justice Rugg had 
pointed out that complainants were placing a false reliance on the 
statement from the opinion of the Supreme Court in the Baltic 
Case, to the effect that the local and domestic business of the 
corporations there in issue was “‘real and substantial.” * That, he 
says, “is nothing more than’a statement that a shadow cannot be 
made the basis of an excise tax. . . . But when the local and 
domestic business exists,” he continues, ‘“‘then an excise may be 
levied. There is nothing to indicate that a comparison between the 





80 218 Mass. 558, 572, 106 N. E. 310 (1914). 

81 218 Mass. 558, 566, 106 N. E. 310 (1914). 

& 231 U.S. 68, 86, 34 Sup. Ct. Rep. 15 (1913). The passage is quoted in 31 Harv. 
L. REv. 595-96, note 89. 

8 218 Mass. 558, 566, 106 N. E. 310 (1914). 
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total business of the company and its local business was intended. 
Such a basis has never before been intimated.” * Some question 
must attach to this remark because of the succeeding statement 
that the contention of complainant is directly contrary to Ficklen 
v. Shelby County.= That case was based largely on the authority 
of Maine v. Grand Trunk Ry. Co.,% and the Maine Case was 
subsequently treated in Galveston, H. & S. A. Ry. Co. v. Texas,* 
as involving a statute imposing a tax which was partially in lieu 
of a property tax. Moreover, the Western Union Case casts 
considerable doubt upon the present standing of the Ficklen Case. 
The problem of occupation and property taxes will be treated 
later. The Ficklen Case went on the ground that the commerce 
clause set no limitations whatever to the taxation of domestic 
business, and that ground has certainly been since abandoned. 
Chief Justice Rugg may perhaps have some doubts as to the 
authority of the Ficklen Case, for after citing it, he says that if 
such a principle as contended for by complainants exists in refer- 
ence to any facts, “it has no relation to any of the cases at bar.” 


“The test is whether the foreign corporation transacts domestic 
business substantial in its essence and not by comparison, and reasonably 
‘susceptible of separation from its interstate commerce. If it does, the 
state can fix its own terms so far as license fee is concerned. 

“The ratio of profits on the domestic business to the license tax is 
an immaterial circumstance. If the license fee imposed is general in 
its operation and is in other respects invulnerable, the mere fact that 
- some foreign corporation may not be able to make profits enough to 
meet it does not render the law unconstitutional as to that corporation. 
The opportunity to do business, subject to the protection of our laws 
and with all the advantages which arise from our markets and our 
financial and other resources, is the thing which is made the subject 
of the excise.” ® 


The remaining corporations came easily within the test thus 
laid down. The Northwestern Consolidated Milling Company 





& 218 Mass. 558, 566, 106 N. E. 310 (1914). 

% 145 U.S. 1, 12 Sup. Ct. Rep. 810 (1892). % Note 3, supra. 

87 210 U. S. 217, 28 Sup. Ct. Rep. 638 (1908). 

88 218 Mass. 558, 566, 106 N. E. 310 (1914). The doubt as to the authority of the 
Ficklen Case is enhanced by Crew Levick Co. ». Commonwealth, 245 U. S. 292, 38 
Sup. Ct. Rep. 126 (1917). 

89 218 Mass. 558, 566-67, 106 N. E. 310 (1914). 
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had seven agents at its Boston office, who solicited orders for 
flour from Massachusetts retailers, and then turned the orders 
over to Massachusetts wholesalers to fill. The fact that a natural 
result of filling such orders was to increase the complainant’s 
interstate sales to the Massachusetts wholesalers was said to be 
immaterial. “It is too remote from the actual business of the 
plaintiff’s salesmen to constitute that interstate commerce.” ” 
There were also some sales by plaintiff directly from its own local 
stock. The Copper Range Company was a holding company 
transacting no commerce of any kind. It merely received dividends 
from subsidiary corporations, and then paid dividends. to its own 
stockholders. It was said that, though ‘‘the legal domicile of the 
plaintiff is in Michigan, its substantial home appears to be in this 
state, where its essential corporate faculties are exercised.” 
The Champion Copper Company owned a mine in Michigan. Its 
sales were made through its New York office. Boston was the 
seat of its financial management. In Boston were the offices of 
the president and treasurer. Five of its directors lived in Massa- 
chusetts, and the directors’ meetings were held in that state. The 
court refers to the “‘interesting question” whether a corporation 
could manage all its interstate commerce in a state and still be: 
exempt from a local excise, but holds that this is not the question 
at bar, for the ‘‘corporate activities conducted at Boston constitute 
a doing of business which has no direct relation to commerce.” * 
Another of the litigants, the White Company, an Ohio corporation 

manufacturing automobiles in Ohio and owning a garage in Boston, 
conceded that it was doing domestic business in Massachusetts, but 
it objected that the excise on foreign corporations was larger than 
when it was admitted to the state, and that it was therefore denied 
the equal protection of the laws. This claim was based on Southern 
Railway Co. v. Greene,® which held that a railroad company which 
had acquired a substantial amount of property of a permanent 
character within the state had become a “‘person within the juris- 
diction”’ of the state, and so could not be discriminated against 
in favor of domestic corporations conducting the same kind of 





9 218 Mass. 558, 575-76, 106 N. E. 310 (1914). 
% 218 Mass. 558, 577, 106 N. E. 310 (1914). 
% 218 Mass. 558, 579, 106 N. E. 310 (1914). 
% 216 U.S. 400, 30 Sup. Ct. Rep. 287 (1910). 
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‘business. The claim of the White Company is dismissed on the 
ground that its property is of a kind readily salable for other 
uses, and is not like railroad property which cannot be advantage- 
ously disposed of if the business is abandoned. This seems a sound 
distinction between the property involved in the principal case 
and that owned by the Southern Railway Company. But a simpler 
ground for dismissing complainant’s contention would be that 
the Southern Railway Case involved discrimination between 
foreign and domestic corporations, and not merely an increase in 
taxation. The Supreme Court decisions warrant no doctrine that 
the equal-protection clause prevents a state from increasing its 
taxation on foreign corporations, provided it does not in so doing 
discriminate in favor of domestic corporations. The foundation 
for such claims, when any exists, is the obligation of contracts 
clause,“ or the due-process clause as interpreted and applied in the 
concurring opinion of Mr. Justice White in the Western Union 
Case,” and later adduced by him in the Looney Case.” 


III 


In none of the foregoing cases have the foreign corporations been 
engaged in manufacturing within the state. Their branches within 
the state were for the purpose of disposing of products made in 
other states. Such part of their business as was intra-state in char- 
acter consisted of sales within the state of property previously in- 
troduced. In International Paper Co. v. Commonwealth,” however, 
the Massachusetts court had to deal with the rights of a foreign 
corporation engaged in manufacturing within the state. It did not 
appear what proportion of the product manufactured in Massa- 
chusetts was sold to purchasers in that state; but, of all sales to 
purchasers within the state, only fourteen per cent were from a 
Massachusetts mill. The remaining eighty-six per cent of sales to 
Massachusetts purchasers involved transportation from mills in 
other states. Of its twenty-three mills, only one appeared to be 
located within the state. Less than two per cent of its total assets 
of something over $40,000,000 were in Massachusetts. 





% American Smelting & Refining Co. v. Colorado, 204 U. S. 103, 27 Sup. Ct. Rep. 
198 (1907). 

% See 31 Harv. L. REv. 586-87. % See 31 Harv. L. REv. 603, 613. 

97 228 Mass. ror, 117 N. E. 246 (1917). . 
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The tax to which the plaintiff objected was computed by taking 
one one-hundredth of its total authorized capital stock in excess of 
$10,000,000, with no maximum limit. Relying on the cases which 
hold that manufacture is not commerce, the court declared that 
permission to conduct such business might have been entirely with- 
held from a foreign corporation. It is plainly implied that the state 
is free to measure its excise on such a foreign corporation by any 
method it desires. Chief Justice Rugg quoted from Pullman Co. v. 
Adams *® the statement that the “company cannot complain of 
being taxed for the privilege of doing:a local business which it is free 
to renounce,’’!° and added that “this is true even though the re- 





% United States v. E. C. Knight Co., 156 U. S. 1, 15 Sup. Ct. Rep. 249 (1895); 
Kidd v. Pearson, 128 U. S. 1, 20, 21, 22, 9 Sup. Ct. Rep. 6 (1888); Cornell ». Coyne, 192 
U. S. 418, 428-29, 24 Sup. Ct. Rep. 383 (1904); Hopkins v. United States, 171 U. S. 
578, 594, 19 Sup. Ct. Rep. 40 (1898); Keystone Watch Co. v. Comnionwealth, 212 
Mass. 50, 98 N. E. 1063 (1912). 

The Keystone Case was decided by the Massachusetts court before the Supreme 
Court decided the Baltic Case. It applied to a Pennsylvania corporation manufac- 
turing watches in Massachusetts, the, statute upheld in the Baltic Case. The opinion 
reiterated the previous interpretation put upon the statute to the effect that it did 
not apply to foreign corporations “engaged in conducting some kind of interstate 
commerce for hire as its principal function with which intra-state business is so closely 
connected that it cannot be given up without serious detriment to the interstate com- 
merce,” giving as an illustration the “telephone or telegraph business.” The 
ocrporation had a manufacturing plant in Massachusetts worth $1,300,000, at which 
it employed about three hundred and seventy-five persons. Not more than two per cent 
of the output of this plant was sold to Massachusetts purchasers. Over ninety-five 
per cent was sold on orders solicited and accepted outside of Massachusetts. The 
court said that it was obvious “that the activities of the petitioner conducted within 
this Commonwealth are chiefly those of manufacture, and not of commerce.” Con- 
tinuing, the opinion observed: 

“The maintenance of the petitioner’s plant in Massachusetts is for a distinct de- 
partment of its manufacture. Although manufacture contemplates commerce, that 
is a subsequent stage. Its manufacturing business is entirely separable from the com- 
merce which follows and which is involved in the sale of the product. The petitioner, 
by reason of its several factories located in different states, does not thereby conduct 
a business so unified and interwoven as to be in a position similar to a telegraph or 
telephone company. Its factory here is separable in valuation as appears by the 
statement of facts. It is not a necessity for its interstate commerce nor necessarily 
maintained for use in connection with interstate commerce.” 

For a criticism of this way of looking at the relation between manufacture and 
commerce, see pages 747-756, infra. For Supreme Court decisions which qualify the 
Knight and Hopkins cases, supra, see Swift & Co. v. United States, 196 U. S. 375, 
25 Sup. Ct. Rep. 276 (1905), and United States v. Reading Co., 226 U. S. 324, 33 
Sup. Ct. Rep. go (1912). 

% Note 3, supra. 

100 228 Mass. 1o1, 115, 117 N. E. 246, 251 (1917). Quoted from 189 U. S. 420, 422. 
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ceipts from the local business do not equal the expenses chargeable 
against such receipts.” !° His reliance on Pullman Co. v. Adams 1 
and Allen v. Pullman Co.'® seems to indicate his conviction that the 
doctrine of those cases was unaffected by the Western Union Case.™™ 
Any such position is open to grave doubts. Certainly some foreign 
corporations engaged in domestic and interstate commerce within the 
state may complain of some taxes on the domestic business, though 
they are legally free to renounce that business. The language of 
the opinions in the Western Union Case, and of succeeding opinions 
expressing approval of that case, should have convinced the Mas- 
sachusetts court that any foreign corporation may successfully 
object to any tax on its domestic business which substantially bur- 
dens its interstate business. It might have assumed that the Su- 
preme Court would ascertain whether any tax on domestic business 
burdens interstate commerce by estimating the effect on interstate 
commerce of abandoning the domestic business. It may well be 
that the precedents in effect when the International Paper Case !® 
was decided would not preclude this Massachusetts tax on this 
corporation. But this is not to say that the tax was valid by reason 
of the doctrine of Pullman Co. v. Adams} and Allen v. Pullman 
Co.,!°" for that doctrine had certainly been discountenanced by the 
doctrine of the Western Union Case. 

The International Paper Case? raises the interesting question 
whether the state has more power over a foreign corporation engaged 
in manufacturing within the state than over one engaged in intra- 
state sales. It is true that manufacture is not legally commerce,” 
and that therefore it is not interstate commerce. But a foreign 
corporation may combine the business of manufacturing and inter- 
state commerce, as it may combine domestic and interstate com- 
merce. The abandonment of manufacturing may burden interstate 
commerce more than would the abandonment of a domestic busi- 
ness which is technically commerce. The state has no more power 
over the domestic manufacturing of foreign corporations than it has 
over their domestic sales or transportation. If its plenitude of 
power over the taxation of the exercise of corporate functions in the 





10L 228 Mass. 1o1, 115, 117 N. E. 246, 251 (1917). 18 Note 3, supra. 
108 Note 3, supra. 14 Note 4, supra. 
1% Note 97, supra. 106 Note 3, supra. 


107 Tbid. 108 Note 97, supra. 
109 Cases cited in note 98, supra. 
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business of domestic sales and transportation does not permit it to 
encroach by indirection on interstate commerce, why should it be 
given greater latitude in the taxation of the exercise of those cor- 
porate functions in the business of manufacturing? The question 
in every case should be whether the abandonment of the func- 
tions upon which rests the power to tax would actually burden the 
functions which are immune from state interference. 

It is plain that the abandonment of domestic sales does not bur- 
den the business of making interstate sales to any such degree as 
the abandonment of domestic transportation burdens the interstate 
transportation. We did not know until December 10, 1917, when 
Looney v. Crane Co." was decided, whether the Supreme Court 
would regard any tax on foreign corporations making local sales 
within the state as an interference with their interstate business. 
Until that decision the Baltic Case ™ was the only one that touched 
the question; and, in that case, the tax, though measured by total 
capital stock, was limited in amount. It might have been supposed 
that the limitation in amount would have been regarded as unneces- 
sary, in view of the comparatively slight economic integration of 
domestic and of interstate exchange. But, now that the reverse 
turns out to be the judgment of the Supreme Court, it is not to be 
expected that a different attitude will be taken towards taxation 
of foreign corporations engaged in manufacturing within the state, 
merely because manufacturing is not legally commerce. True, the 
opinion in the Looney Case "? may seem to mark the recrudescence 
of the test of artificial legal distinctions and the abandonment of 
the intervening test of practical results. If this were so, the Supreme 
Court might make use of the legal distinction between manufactur- 
ing and commerce to impute to the state, arbitrary power over 
foreign corporations engaged in manufacture within its borders. 
But the more optimistic view to take of the Looney Case is that the 
Supreme Court had become convinced that it was wiser to dis- 
countenance the unqualified use of the measure of total capital 
stock in excises on foreign corporations engaged partly in interstate 
commerce, and to emphasize its aversion by language so strong 
that state courts would know that it would require the weightiest 
of practical considerations to overcome the presumption of illegit- 
imacy which such a measure creates. Under this interpretation, 





110 Note 13, supra. il Note 8, supra. U2 Note 13, supra. 
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practical considerations still control the decisions of the Supreme 
Court on the question under discussion. But now the practical 
considerations are not necessary to create the presumption of illegit- 
imacy. The presumption stands unless it can be shown from the 
circumstances of the particular case that the apprehended inter- 
ference with interstate commerce will not materialize. If this 
analysis of the attitude of the Supreme Court is well founded, it is 
not likely that the legal affinity or remoteness of commerce and 
manufacturing would influence the Supreme Court in deciding 
whether it would look more favorably on the Massachusetts tax 
on the International Paper Company than on the Texas tax on the 
Crane Company. To save the former from the excommunication 
visited on-the latter, it would be necessary to show that there was 
substantially less economic integration between the various activi- 
ties of the International Paper Company than between those of the 
Crane Company. 

Just what view the Massachusetts court takes of this question 
is not wholly clear. Chief Justice Rugg says that the “local manu- 
facture of paper is disconnected with the interstate business of the 
petitioner except as an artificial relation has been established by the 
petitioner,” “* and that they “have no inherent connection one 
with the other.” "* This might be taken to mean that the two kinds 
of business could be divorced from each other without serious loss 
to the interstate business. But against the inference that this is 
what the Chief Justice has in mind is the fact that he cites cases 
holding that Congress cannot control manufacture,” and that the 
states are not precluded from controlling it because of the inten- 
tion of the manufacturer to put his product into the channels of 
interstate commerce."® 

From a business standpoint there is certainly nothing “artificial”’ 
- in combining the business of manufacturing with that of the sale 
of the product in interstate trade. The lack of any “inherent con- 
nection”’ between the two would not be apparent to a man of affairs 
unversed in legal niceties. Nothing is more natural than that a 
corporation which manufactures paper should also sell it. It is 
natural that many consumers will dwell in other states than the one 





13 228 Mass. 1o1, 112, 117 N. E. 246, 250 (1917). 14 Thid, 
5 The Knight Case and the Hopkins Case, cited in note 98, supra. 
U6 Cornell v. Coyne, note 98, supra; Kidd v. Pearson, note 98, supra. 
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in which the manufacture takes place. It is natural that the loca- 
tion of the mills should be influenced by the place where raw mate- 
rials and motive power are best available. And the donor of the 
sources of pulp and power was not particularly mindful of state lines. 
The mills will seek the waterfalls. Yet under the Massachusetts 
doctrine the mills outside the state will increase the tax on the exer- 
cise of corporate functions within the state. If the tax is too great 
for the domestic manufacturing to bear, the corporation may leave 
the state and supply Massachusetts purchasers from its’ mills in 
other states. 

It may be urged that this withdrawal from local manufacturing 
would impose no burden on interstate commerce. But suppose 
other states follow the lead of Massachusetts and impose on the 
exercise of corporate functions within their borders similar excessive 
burdens which make the corporation desist from manufacturing. 
How then will it supply its Massachusetts customers? The com- 
bined effect of such statutes in different states would impose serious 
burdens on interstate commerce. It would forbid unity of owner- 
ship and management of mills in different states. It might require 
that mills be less advantageously located. It would increase costs 
of production, by complicating the purchase of raw materials and 
their distribution among the mills in different states. If the state’s 
taxing power over domestic manufacturing is unlimited, the states 
together may compel consumers to seek their supplies from foreign 
countries. It is difficult to believe that the Supreme Court would 
ever sustain state taxes on foreign corporations engaged in manu- 
facturing within their borders and in other states and selling a large 
portion of the combined product in interstate trade, if such taxes 
actually resulted in substantial burdens on interstate commerce in 
the manufactured product. 

At first glance Kidd v. Pearson ™’ might seem authority for the ~ 
proposition that no burden on manufacturing could by any possi- 
bility be a regulation of interstate commerce. That case allowed a 
state to forbid the manufacture of liquor even though the liquor 
was intended to be shipped out of the state. It is thus declared that 
a state may through its police power crush a necessary antecedent 
to interstate commerce. But this was before the Western Union 
Case."8 A different view was taken in West v. Kansas Natural Gas 





7 Note 98, supra. 18 Note 4, supra. 
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Co." with regard to the attempt of Oklahoma to prevent the ex- 
portation of natural gas from the state. The power of the state over 
its highways and over the right of eminent domain was adduced 
in support of the statute, but Mr. Justice McKenna quoted with 
approval a statement from the Circuit Court of Appeals of the 
eighth circuit to the effect that “‘no state can by action or inaction, 
prevent, unreasonably burden, discriminate against, or directly 
regulate, interstate commerce or. the right to carry it on.” “° Mr. 
Justice Holmes was among those who dissented, thus suggesting 
that the division of opinion related to the question whether the 
state could use its conceded powers to accomplish by indirection 
what it could not do directly. The logic of the Western Union Case 
clearly restrains state burdens on any kind of intra-state business 
which in plain fact amount to substantial regulations of interstate 
commerce. The legal separability of the subject taxed and the sub- 
ject with reference to which the amount of the tax is determined 
is no longer controlling. The Western Union Case shifted the issue 
to one with respect to the facts as to the substantiality of the burden 
on the subject which is immune from the power of the state. 
Viewing the situation as it was when the Massachusetts court 
decided the International Paper Case,” it is to be remembered 
that the United States Supreme Court had declared that it would 
look through form to substance and would judge each case accord- 
ing to its own facts. It might therefore have been anticipated that 
the Supreme Court would in each case regard the actual burden 
imposed by the tax in question on the interstate commerce in ques- 
tion. This would require it to take account of the rate of levy as 
well as of the measure to which that rate is applied. It was not, 
however, declared that this would be done. It was settled that 
the measure of total capital stock was proper for taxes on the fran- 
chises of domestic corporations, but improper for taxes on foreign 
corporations engaged in transportation. The law with respect to 
other foreign corporations was uncertain. It was clear that a reason- 
able maximum would cure the evil lurking in the measure of total 
capital stock, but the Supreme Court had yet to pass judgment on 
the use of such a measure with no limitation to the annual imposi- 





19 221 U.S. 220, 31 Sup. Ct. Rep. 564 (1911). 
120 221 U.S. 229, 262, 31 Sup. Ct. Rep. 564 (1911). 
121 Note 97, supra. 
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tion. The Massachusetts:supreme court, however, took the posi- 
tion that the absence of a maximum is immaterial, at least in excises 
on foreign corporations engaged in local manufacturing. It declares 
specifically that, under the doctrine of Pullman Co. v. Adams, 
it is not open to the International Paper Company to urge “that 
the excise is ‘unduly great having reference to the real value’ of the 
property of the petitioner within this Commonwealth, or to the 
amount of domestic business transacted here.” 1 Another reason 
given why the contention was not open in the particular case is 
that the record does not show the amount of the domestic business 
conducted within the Commonwealth or the real value of the prop- 
erty located therein. But Chief Justice Rugg adds that, even “if 
it be assumed that that question is open to the petitioner and that it 
must be decided on this record, it cannot be said that the excise is 
excessive.” % The tax of $5,500 sustained in the case is said to be 
less than twice the annual exaction for certain classes of liquor 
licenses. The petitioner is said to have “extraordinarily large finan- 
cial resources.” And the justification for basing the amount of the 
tax on property, ninety-eight per cent of which is without the state, 
is thus expressed : 




















“Tt cannot be presumed that it may not be worth more to such a large 
corporation than it would be to a small one to be permitted to go into the 
local markets and compete for local business as a domestic manufac- 
turer.”’ % 











Doubtless this is correct. But can it be presumed that it is worth 
fifty times as much for this corporation to manufacture paper within 
the state as it would be if it manufactured paper only within the 
state? Chief Justice Rugg continues: 







“We know of no principle of law which requires the conclusion that a 
license fee of that amount is unduly or unreasonably great to a corpora- 
tion of such large capital as the petitioner, for the privilege of admission 
to the local markets of this Commonwealth for the transaction of an intra- 
state business in the manufacture and sale of an undisclosed quantity of 
paper of undisclosed value and out of which an undisclosed profit is 
realized.” ! 




















12 Note 3, supra. 2% 228 Mass. ror, 115, 117 N. E. 246, 251 (1917). 
14 225 Mass. 1o1, 116, 117 N. E. 246, 251 (1917). 
1% 225 Mass. ror, 116, 117 N. E. 246, 252 (1917). 126 Tbid. 
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This may be true enough, so far as a specific tax of $5,500 is con- 
cerned. Before the Looney Case ”’ it might have been supposed to 
be true also with respect to a tax measured by total capital stock in 
excess of $10,000,000 where the rate of levy is only one one-hun- 
dredth of one per cent. But if the rate were to be raised to five per 
cent or ten per cent — as, under the doctrine of the Massachusetts 
court, it might be —the’ practical question would be entirely 
different, and, it is submitted, the legal one should be also. 

The Supreme Court had declared that every tax is to be judged 
by its actual effect on interstate commerce and had intimated that 
this effect is to be determined with reference to the results of paying 
the tax or of abandoning intra-state business to avoid such payment. 
To tax a foreign corporation engaged in domestic manufacturing, 
$150,000 or $300,000 a year because it has a lot of mills outside the 
state, where under the same statute it would be taxed nothing if it 
had no mill except one or more in the state worth less than $10,000,- 
ooo, would certainly burden the method of doing business which 
combines manufacturing in various states with sales among the 
several states. It is not unworthy of notice that this section of the 
Massachusetts statute, which applies only to corporations whose 
capital stock exceeds $10,000,000, seems designed for the express 
purpose of reaching corporations with manufacturing plants in 
several states, since many, if not most, of the corporations having 
manufacturing plants only within the state will have a capital of 
less than $10,000,000. 

The Massachusetts court had every reason to assume that the 
Supreme Court had thoroughly accepted and digested the realistic 
attitude which it announced in Western Union Telegraph Co. v. 
Kansas 8 and the later cases * which were distinguished from that, 
and that therefore the Supreme Court would disallow a tax under 
this Massachusetts statute if the rate were increased to five or ten 
per cent. Before the Looney Case, the Massachusetts court might 
have. expected that its decision in.the International Paper Case 
would have been sustained by the Supreme Court, but it. had ample 
warning that any decision sustaining the tax would have been put 
on more restricted grounds than those announced in the opinion of 
Chief Justice Rugg. Now that the opinion of Chief Justice White 





27 Note 13, supra. 28 Note 4, supra. 
129 Cases cited in notes 8 and 15. supra. 
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in the Looney Case makes a general principle out of what had previ- 
ously been merely a guide for forming a practical judgment in each 
specific case, it is not to be expected that the single fact that the 
complaining corporation manufactures as well as sells within the 
state will be regarded by the Supreme Court as sufficient to exclude 
the International Paper Case from the doctrine of the Looney Case. 
There is good reason to believe that the Supreme Court will insist 
that a reasonable maximum is a necessary ingredient in any statute 
making any reference to total capital stock in prescribing the amount 
of an excise on foreign corporations engaged partly in interstate 
commerce. 














The Massachusetts court, however, was not alone in sustaining 
a tax on a foreign corporation engaged in domestic manufacturing, 
where the measure adopted was the total capital stock with no pro- 
vision for a maximum. The supreme court of Tennessee in Afélas 
Powder Co. v. Goodloe *° relied on the Baltic Case to support such a 
tax, without adverting in the opinion to the significance of the 
absence of any provision for a maximum in the Tennessee statute. 
The amount imposed was $1,500 on an authorized capital stock of 
$5,000,000. The Tennessee assets were $305,945.11, and: the assets 
i in other states were $6,000,000. There was manufacturing in Tenn- 
i essee and in other states, sales in car-load lots from other states to 
Tennessee, and also sales from Tennessee to other states. Just what 
weight the court gives to the fact that there was domestic manu- 
facturing is not clear. It is pointed out that neither of the two 
corporations complaining in the Baltic Case “owned a factory in 
Massachusetts, but each had a local warehouse where local sales 
were made.” ¥! The situation before the Tennessee court is referred 
to as follows: ; : 




















“One important feature in the case at bar is that it [sic] is engaged in 
manufacturing black gunpowder at its factory at Ooltewah, in this State, 
and it also has six storage magazines where explosives are kept. It also 
has its places in this State in a number of cities where local sales are made. 
It occurs to*us that any part of this local business is of such character as 
to render the complainant liable to the payment of this charter tax, or 
tax on its right to enter the State to do intra-state business. Certainly 


















1380 131 Tenn. 490, 175 S. W. 547 (1915). 
11 131 Tenn. 490, 516, 175 S. W. 547 (1915). 
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the manufacturing business in this State and the operation of storage 
magazines are so far separated from the interstate sales of explosives that 
there can be but little difficulty in the conclusion that the right of the 
state to impose this tax is clear, and we so hold.” 1 


This does not definitely declare that local manufacturing is more 
remote from interstate commerce than are local sales, yet it permits 
the inference that the Tennessee court had some such distinction in 
mind. On the other hand, earlier in the opinion, it was said that 
the complainants in both the Baltic Case and the principal case 
“could have omitted the local business if they saw proper, and thus 
separated the local business from the interstate commerce.” * By 
contradistinction the Pullman Company and Western Union Tele- 
graph Company were said to be “‘public service corporations” 
which “‘ were bound to accept local business.” ™ If this means that 
the doctrine of the Western Union Case is based on the fact that 
the complainant was under a legal duty not to abandon intra-state 
commerce, it is obviously incorrect. It is, moreover, inconsistent 
with the implication of an earlier statement of the Tennessee court 
to the effect that it was claimed on behalf of the companies involved 
in the Western Union and Pullman cases “that their business and 
facilities for doing business were so intermixed that a tax upon the 
company was necessarily a burden upon interstate business, and it 
was so held by.a majority of the court.” “ This and other state- 
ments in the opinion make clear that the Tennessee court appre- 
ciated that it was on the ground of the economic, and not the legal, 
inseparability of local and interstate business that the Western 
Union Case was decided. 

While both the Massachusetts court and the Tennessee court 
attach importance to the fact that the corporations whose plaints 
they rejected were engaged in manufacturing within the taxing 
state, the opinions give reason to infer that both courts might have 
reached the same decision had the local business been wholly mer- 
cantile. To the extent that they assumed that this was established 
by the decision of the Supreme Court in the Baltic Case,” they 
were in error. The Baltic Case left the question an open one, and 
‘the opinion, taken as a whole, contained nothing inconsistent with 





182 +31 Tenn. 490, 516-17, 175 S. W. 547 (1915), 
183 131 Tenn. 490, 516, 175 S. W. 547 (1915). 134 Tbid. 
13% 131 Tenn. 490, 510, 175 S. W. 547 (1915). 138 Note 8, supra. 
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the subsequent decision in the Looney Case: The Looney Case,}*’ 
of course, will require the reversal of the Massachusetts and Tenn- 
essee decisions, unless the Supreme Court should regard the dis- 
tinction between manufacture and sales as sufficient to exclude 
these state decisions from the “controlling principle” announced in 
the opinion in the Looney Case. 


A somewhat different phase of the problem is presented by Gen- 
eral Ry. Signal Co. v. Commonwealth,** decided by the supreme 
court of appeals of Virginia on January 13, 1916. This case in- 
volved the power of the state over a foreign corporation engaged 
in performing a contract within the state which involved equipping 
a railroad with safety devices. It appears that the corporation in 
question based its complaint before the state corporation commis- 
sion wholly on the ground that it was engaged entirely in interstate 
commerce, and was therefore beyond the taxing power of the state. 
The commission decided this point against the corporation, on the 
authority of Browning v. Waycross,** which sustained a municipal 
license tax of $25 on agents or dealers ‘‘engaged in putting up or 
erecting lightning rods within the corporate limits.”” The Virginia 
court of appeals adopts the opinion of the state corporation com- 
mission on this point. In this it was clearly correct. Plainly the 
Signal Company did some business within the state which was not 
interstate commerce, and therefore it was not wholly immune from 
the taxing power of the state. As Chief Justice White observed in 
the Lightning Rod Case, the construction work done within the 

‘ state ‘involved no question of the delivery of property shipped in 
interstate commerce, or of the right to complete an interstate com- 
merce transaction, but concerned merely the doing of a local act 
after interstate commerce had completely terminated.” “! Whether 
the Chief Justice was wholly warranted in an earlier statement that 
“such business was wholly separate from interstate commerce” 
is perhaps another question. The answer to it has some bearing on 
the measure which the state may adopt for determining the amount 
of its tax on this local business. 





187 Note 13, supra. 188 +78 Va. 301, 87 S. E. 598 (1916). 
189 233 U.S. 16, 34 Sup. Ct. Rep. 578 (1914). 

40 Note 139, supra. 

ll 233 U.S. 16, 22-23, 34 Sup. Ct. Rep. 578 (1914). 

1@ 233 U.S. 16, 22, 34 Sup. Ct. Rep. 578 (1914). 
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This question was raised when the Signal Company appealed 
from the corporation commission to the state court, and insisted 
that, even if it were subject to taxation because engaged partly in 
intra-state commerce, the state was nevertheless imposing an un- 
constitutional burden on interstate commerce by basing the amount 
of the imposition on the total capital stock. The opinion of the 
Virginia court on this point is as follows: 


“Tn support of this contention, which we think is without merit, the 
appellant relies upon cases involving the right of the state to impose a 
license tax upon public service corporations engaged in both interstate 
and intra-state commerce within the state, which announce the well- 
settled doctrine that a state cannot lay a tax upon interstate commerce 
in any form. 

“These cases have no application to the present case. Here the defend- 
ant is a commercial corporation carrying on a purely local and domestic 
business quite separate from their [sic] interstate commerce transactions. 
Under such circumstances the state has the right to prescribe the condi- 
tions upon which such a corporation may do its intra-state business, 
provided it lays no burden upon its interstate business. This question is 
disposed of by the case of Baltic Mining Co. v. Massachusetts, 231 U.S. 
68, 34 Sup. Ct. 15, 58 L. Ed. 127, which holds that: 

“**Where a foreign corporation carries on a purely local business separ- 
ate from its interstate business, the state may impose an excise tax upon 
it for the privilege of carrying on such business and measure the same 
by the authorized capital of the corporation.’ 

“There is no error in the order appealed from, and it is affirmed.” 


Thus the Virginia court disregards the fact in the Baltic Mining 
Case that the annual imposition under the Massachusetts statute 
could not exceed $2,000. The statement by the Virginia court of 
the holding in the Baltic Case is a quotation from the headnote in 
the official edition of the Supreme Court reports. That headnote, 
however, was unwarranted by the opinion of the Supreme Court, 
since it was specifically pointed out that all the facts in the case were 
material, and one of the facts was the $2,000 maximum. Whether 
the Supreme Court would uphold the Virginia court in sustaining 
the tax on the Signal Company should depend on the judgment it 
would pass on the degree of interrelation between the construction 
done by the corporation in Virginia and the interstate shipment to 
Virginia of the materials there to be affixed. 





M8 418 Va, 301, 312-13, 87 S. E. 598 (1916). 
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It is evident that, if Virginia is permitted to measure its tax by 
total capital stock, foreign corporations with large capital will be 
discriminated against in favor of their foreign and domestic com- 
petitors whose capital is less. The Virginia method of measurement 
might in many instances enable local concerns to underbid their 
larger rivals in other states. If the performance of the contract in- 
volved no interstate commerce, this favoritism would be impeccant, 
if Horn Silver Mining Co. v. New York is still-law. But where 
the materials to be affixed within the state would be brought by 
foreign contractors from without the state, the Horn Case would 
not be controlling. The case would then be within the “general 
principle” announced in the Looney Case. The legal separability 
of the activity taxed from the interstate commerce instrumental 
thereto would seem to afford no sensible ground for permitting an 
exaction which, “intrinsically and inherently considered,” is beyond 
the power of the state. — 

No exception can be taken to the statement of the Virginia court, 
above quoted, that, if the local business is quite separate and dis- 
tinct from the interstate commerce transactions, ‘‘the state has the 
right to prescribe the conditions upon which such a corporation 
may do its intra-state business, provided it lays.no burden upon 
its interstate business.” The “if” and the ‘“‘provided”’ safeguard 
the statement from attack. But.the application of the statement 
to each particular case requires consideration of the degree of eco- 
nomic separation between the local and the interstate business, and 
of the question whether the tax does lay a burden on interstate 
commerce. . 

Very likely the tax in the particular case was not unduly burden- 
some on interstate commerce. The authorized capital of the Signal 
‘Company was $5,000,000, and the tax was $1,000. The contracts 
which it was performing in Virginia called for the payment of $214,- 
040. It is not to be supposed that a foreign corporation would be 
deterred from seeking a $200,000 contract by the imposition of a 
tax which is only one-half of one per cent of its gross return. But 
if the work to be done called for the payment of only $5,000 or $10,- 
000, it is not likely that a foreign corporation with $5,000,000 of 
authorized capital would submit a bid. The Virginia statute bars 
large foreign corporations from making small contracts to be per- 





4 143 U.S. 305, 12 Sup. Ct. Rep. 403 (1892). See 31 Harv. L. REv. 613. 
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formed within the state. To the extent to which such corporations 
would perform those contracts by shipping materials in interstate 
commerce, the loss thereof prevents interstate commerce from 
taking place. 

It may readily be perceived that it would be unduly vexatious, 
both to litigants and to the Supreme Court, to take to that high 
tribunal every dispute which might arise under the Virginia statute. 
The confusion and uncertainty which would arise if each case de- 
pended on its own facts is only too apparent. Such considerations 
doubtless influenced the writer of the Looney opinion in adducing 
“general principles” in support of the decision, rather than deciding 
the particular case on its particular facts. The possibility of evil 
with which the Virginia statute is pregnant seems sufficient to war- 
rant the establishment of a general rule that an unbridled measure 
of total capital stock is vicious in all cases where it is applied to a 
foreign corporation which to an appreciable degree combines 
interstate commerce with its other activities within the state. . In 
many instances the evil would not be averted by limiting the tax to 
$2,000 or to $1,000. 

To a considerable extent analogous evils are possible in ‘similar 
taxes on foreign corporations whose construction work within the 
state might be wholly unrelated to any interstate transportation. 
Foreign corporations of any considerable magnitude would have to 
be assured of a fairly large volume of business within the state before 
they could wisely ‘make a contract for work therein. Excises on 
foreign corporations, measured, not by the amount of work’ done 
within the state, but by the wealth of the corporation doing it, must 
in plain fact tend to elevate state lines into hurdles to impede the 
course of interstate business. The Supreme Court’s reference’ to 
the due-process clause, in addition to the commerce clause, in the 
Western Union and Looney cases, may well be an entering wedge to 
the overruling of Horn Silver Mining Co. v. New York * and to the 
declaration that the local business of foreign corporations, whether 
connected with interstate business or not, must be taxed according 
to the amount of the business, and not according to the resources of 
the corporation doing it. 

Wherever a state bases the amount of its tax on values which 
lie beyond its borders, it is emulating the example of the hard man 





15 Note 144, supra. 
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of the parable, and seeking to reap where it sowed not, and gather 
where it has not strawed. Its constitutional right’ to do this was 
long ago sanctioned by the declaration of Chief Justice Marshall 
that the power to tax involves the power to destroy. It has taken 
q Marshall’s successors near a hundred years to break the spell of 
qT his apothegm. But now that this has been accomplished, the way 
is open to face anew the problem of the limits of state taxation, 
and to abandon artificial criteria in favor of distinctions that hug 
the facts. This has been done in passing judgment on taxes on 
foreign corporations engaged partly in interstate commerce. And 
it has been strongly hinted that similar results will be reached 
under the due-process clause, and that therefore foreign corpora- 
tions engaged solely in intra-state business will be relieved from 
taxes which are disproportionate to the business taxed. The con- 
ditions under which business is done by foreign corporations today 
are substantially different from those of the period when sanction 
was first given to the doctrine that the state has unlimited taxing 
power over foreign corporations not engaged in interstate commerce. 
The nation-wide organization of industry and commerce, and the 
enormous capital of the corporations whose business spans the 
continent, make the measure of total capital stock a most in- 
equitable one for each state in which some fraction of that busi- 
ness is done. The actual menace may not be great, since large 
corporations may, by creating subsidiaries for operation in each of 
the several states, see to it that existing laws do not multiply 
exactions on the same economic interest. But this way of escape 
gives further evidence of the ineptitude of the measure of total 
capital stock for taxes on foreign corporations. It would be a 
sensible doctrine that the states must measure their taxes by 
property or business which they protect, and not by wealth which 
has its situs elsewhere. There is indeed more reason to restrain a 
state from taking toll from property or business within the bound- 
aries of its neighbors, than to forbid it to reap a benefit from 
the interstate commerce which takes place within the area where 
its authority obtains. 


































IV 


In all of the cases thus far considered, the excise taxes on foreign 
corporations have been measured by some or all of their capital 
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stock. But the West Virginia statute involved in Baldwin Tool 
Works v. Blue measured the excise on foreign corporations by 
their total receipts within the state, including those from interstate, 
as well as from intra-state, commerce. From a reference to the bill, 
it appeared that the case involved several corporations, but the 
opinion does not give their names or the kind of business in which 
they were engaged, with the exception of one domestic corporation 
which was a holding company. It is evident from other language 
in the opinion that some of the other corporations were foreign to 
West Virginia. It is evident too that some of these foreign cor- 
porations were engaged in business in other states as well as in West 
Virginia, for the court states and rejects a contention made with 
reference to the provision in the statute for ascertaining the annual 
income of such corporations which shall be deemed to have been 
earned within the state. The material provisions of the statute are 
as follows: 


“Every corporation . . . now or hereafter organized under the laws 
of this state, or under the laws of any other state or government and en- 
gaged in any business whatsoever in the state of West Virginia, shall pay 
an annual special excise tax for the privilege of carrying on or doing busi- 
ness in the state of West Virginia, equivalent to one-half of one per centum 
upon the entire net income of such company, received by it from all 
sources during the year, on business transacted and capital invested in 


this state, as hereinafter set forth. . . .17 
“It is the intention of this chapter to assess the tax imposed thereby on 
the net income as defined therein of the corporations . . . arising from 


business transacted and capital invested in this state. Every such com- 
pany having capital invested in its business in this state only, shall pay 
the tax upon its entirenet incomeascertained as herein provided; and every 
such company, except an insurance company, engaged in business and 
having capital invested and transacting business both in and out of 
the state, shall pay the tax upon that part of its entire net income 
which bears the same proportion to its whole net income that the assessed 
value for purposes of taxation of its assets and property within the state 
bears to the total assessed value of all of its assets and property in the 
jurisdictions where it is located.” 8 


The complainants objected to any reference to property in, or re- 
ceipts from, other states in determining the receipts deemed to have 
been earned within the state. The court’s answer is brief: 





14 240 Fed. 202 (1916). 147 240 Fed. 202, 204 (1916). 8 240 Fed. 202, 204-05 (1916). 
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“A careful consideration of the provisions of the statute as respects 
this question leads us to the conclusion that the method employed for 
ascertaining the amount of the tax which the corporation is required to 
pay is perhaps as fair, as a general rule, as any scheme that could be de- 
vised for that purpose. Undoubtedly the state of West Virginia has the 
right to base its tax upon the return of the entire net income in the re- 
spective states, and to apportion the amount of the income thus ascer- 
tained as a means of ascertaining the net income subject to taxation by 
the state.’’. 4° : 


The authorities cited do not support the proposition. The Baltic 
Case ®° did not involve any reference to receipts. United States 
Express Co. v. Minnesota *! used receipts as an aid in valuing prop- 
erty and not in assessing an excise tax. Maine v. Grand Trunk 
Railway Co.,'* it is true, involved an excise tax on a foreign corpora- 
tion, but the court later reinterpreted it and placed it on the ground 
that the tax in question was in the nature of a property tax. The 
cases permitting the valuation of property within a state to take 
account of receipts from interstate commerce will be dealt with in a 
succeeding section of this discussion. They rest on grounds which 
do not apply to excise or occupation taxes. 

There is no doubt that a state tax directly on receipts from 
interstate commerce is invalid."* And a tax on railroads “equal 
to” a percentage of receipts has been held to be as vicious as a 
tax levied on receipts eo nomine.”> It must therefore be open to 
serious question whether the Supreme Court will allow a state 
to include in the measure of a tax on the privilege of a foreign 
corporation to engage in domestic business, any receipts which 
are from interstate commerce.* It has been explicitly held that 





49 240 Fed. 202, 206 (1916). 1460 Note 8, supra. 

151 223 U.S. 335, 32 Sup. Ct. Rep. 328 (1912). 182 Note 3, supra. 

188 Galveston, H. & S. A. Ry. Co. v. Texas, 210 U. S. 217, 226, 28 Sup. Ct. Rep. 638 
(1908). 

14 Philadelphia & Southern Mail S. S. Co. ». Pennsylvania, 122 U. S. 326, 7 Sup. 
Ct. Rep. 1118 (1887). 

85 Galveston, H. & S. A. Ry. Co. v. Texas, note 153, supra. 

156 In the Galveston Case, note 153, supra, Mr Justice Holmes observed that the 
tax in question “is merely an effort to reach the gross receipts, not even disguised by 
the name of an occupation tax, and in no way helped by the words ‘equal to.’” 
This hint of the possibility of disguising the tax by calling it an “occupation tax” 
seems to have animated the Texas legislature to amend the statute and dub the tax 
an “occupation tax.” There was enough in a name to persuade the court of civil 
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such a measure cannot be applied to a so-called “revenue tax” on 
a railroad corporation.’ On the other hand in Ficklen v. Shelby 





appeals of Texas to hold in State ». Houston Belt & Terminal Ry. Co. (Tex. App.), 
166 S. W. 83 (1914), that the tax, being not on interstate receipts but on an occupation, 
and only measured by receipts, was not a regulation of interstate commerce. This 
case was criticized in a note in 28 Harv. L. REv. 93. It was reversed by the supreme 
court of Texas in Houston Belt & Terminal Ry. Co. v. State (Texas), 192 S. W. 1054 
(1917). ‘The Texas supreme court found that that tax could not be sustained as one 
on “going value” as property of the complainant, since “the assessment of its property 
for ad valorem taxation under the general laws included the value which it had as 
property of a going concern.” 

The law with regard to taxes on occupations is still unsettled. Ficklen ». Shelby 
County Taxing District, notes 85, supra, and 158, infra, has not yet been overruled, 
though the reasoning on which it was decided has been shaken by later opinions of the 
Supreme Court. In Commonwealth v. Crew Levick Co., 256 Pa. St. 508, too Atl. 952 
(1917), it was held without discussion that a mercantile tax may be measured by the 
whole volume of business, including receipts from foreign commerce. The decision 
of the Pennsylvania court was reversed by the United States Supreme Court in Crew 
Levick Co. v. Commonwealth, 245 U.S. 292, 38 Sup. Ct. Rep. 126. The opinion of the 
court endeavored to distinguish the Ficklen Case, on the ground that the Pennsylvania 
tax in question was not “an occupation tax, except as it is imposed upon the very 
carrying on of the business of exporting merchandise.” It was, however, stated that 
the Ficklen Case “is near the border line” and “has been deemed exceptional.” The 
authority of the Ficklen Case is narrowly limited, if not directly shaken, by this 
latest decision on the subject, though this decision leaves it still possible for the Su- 
preme Court to permit taxes on taxable occupations to be measured in part by re- 
ceipts not themselves directly taxable. Yet on the whole the court’s attitude 
towards the Ficklen Case seems to be that of de mortuis nihil nisi bonum. In Postal 
Telegraph Cable Co. v. City of Mobile, 179 Fed. 955 (1909), an injunction was granted 
against the enforcement of an ordinance imposing a flat fee of $1,000 on each telegraph 
company doing business in the city, while in Postal Telegraph Co. v. City of Portland, 
228 Fed. 254 (1915), a tax of $75 per quarter for the privilege of doing local business 
in the city was sustained. The complainant alleged that the intra-state receipts did 
not equal the expenses properly chargeable to intra-state business, but the court an- 
swered that the question of the reasonableness of a tax was largely legislative in character. 
In Postal Telegraph Cable Co. of Norfolk v. Norfolk, 118 Va. 455, 87 S. E. 555 (1916), 
the Virginia court sustained . x of $500 per year plus $1 per pole and $1 for every hun- 
dred feet of conduit. In State ». Northern Express Co., 76 Wash. 636, 136 Pac. 1160 
(1913), however, a tax measured by gross receipts within the state including receipts 
from interstate commerce was held invalid. The chief reason given was that the 
company under the constitution of the state was not free to renounce. its local busi- 
ness. Fora different attitude towards such a provision in a state constitution, see 
Norhern Pacific Railway Co. v. Gifford, note 69, supra. 

It is to be anticipated that before long the Supreme Court will be called upon to 
tell to what extent the doctrine of the Western Union Case applies to taxes on occu- 
pations and to declare whether or not Ficklen v. Shelby County Taxing District, 
supra, is still law. The problem is complicated by the fact that many municipal or- 





187 Meyer v. Wells Fargo & Co., 223 U. S. 298, 32 Sup. Ct. Rep. 218 (1912). 
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‘County Taxing District ®* it was held that commission dealers 
who desired to do a combined intra-state and interstate business 
could be required to pay a percentage of receipts from all kinds 
of business. If this case can still stand, it must be either (1) be- 
cause the state has more power to take toll from interstate 
commerce through taxes on occupations than through taxes on 
corporate privileges, which is unthinkable, or (2) because of a con- 
trolling distinction between the character of the commission busi- 
ness and that of the transportation business. A commission 
merchant, unlike a railroad, may abandon intra-state business 
without serious results to the per-transaction costs of the interstate 
business. To a lesser degree the same is true of a foreign corporation 
engaged in local sales. If it gives up this business to escape burden- 
some taxation, it may reduce operating costs by curtailing office 
and warehouse expenses, and it may still furnish customers from 
stock in other states. But the abandonment of mining or manu- 
facturing in the state will seriously affect the interstate business 
of the company. 

It is worthy of note that in two of the cases following the Western 
Union Case *® the Supreme Court has called attention to the 
practical distinction between excise taxes measured by property 
or capital stock and those measured by receipts. When the tax 





dinances impose specific taxes, or measure their exactions by the number of miles of 
wire or the number of poles within the municipal limits, though these ‘facilities are 
used for interstate as well as for local commerce. It seems to be settled that the fact 
that the local business is unremunerative does not render it immune from taxation. 
Williams v. Talladega, 226 U. S. 404, 416-17, 33 Sup. Ct. Rep. 116 (1912). This case 
involved a specific tax of $100. The tax was held invalid because the ordinance 
made its payment a prerequisite to doing any business whatever, but the court de- 
clared that it would have been valid if imposed only ‘on local business exclusive 
of that done for the federal government. It is also to be anticipated that specific 
taxes on occupations must either be negligible in amount, or must bear some reason- 
able relation to the value of the business subject to taxation. Some of these occupa- 
tion taxes can doubtless be saved by being regarded as taxes on intangible property. 
In this case they may be measured in part by receipts from interstate commerce. 
Adams Express Co. v. Kentucky, note 166, infra. 

188 Note 85, supra. 

189 Note 4, supra. 

160 St. Louis S. W. R. Co. v. Arkansas, 235 U. S. 350, 363-64, 35 Sup. Ct. Rep. 99 
(1914): “The tax, as will be observed, is not in any wise based upon the receipts of 
the company from interstate commerce, either taken alone or in connection with the 
receipts from its intra-state business. Since, therefore, the amount of the imposition 
is not made to fluctuate with the volume or the value of the business done, we are 
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is measured by property or by capital stock, it is not increased 
by an increase in the volume of interstate commerce. When the 
tax is measured by receipts, it is increased by an increase in the 
volume of interstate commerce. The economic result of this 
increase of taxation dependent upon an increase of interstate com- 
merce is to increase pro tanto the cost to the corporation of con- 
ducting interstate commerce. This is exactly the kind of burden 
which the states are forbidden to impose directly and whith the 
Western Union Case forbids them to impose by indirection. The 
only practical difference between the direct and the indirect ap- 
proach to the receipts would seem to be that, to block the indirect 
approach, it might be required to appear that the abandonment of 
the enterprise on which the tax is levied would materially injure 
the enterprises which afford the receipts by which the amount of 
the tax is in part determined. 

From the aspect of the effect on interstate commerce of a with- 
drawal from local business in order to escape the tax on that 
business, mining and manufacturing are more closely akin to 
transportation than is the business of local sales. Interstate sales 
of West Virginia products must cease if West Virginia mills and 
mines close down. The abandonment of the domestic business 
would involve a serious diminution in the value of the property 
devoted to such business in the state, since its earning power is 
enhanced by the fact that the business of shipping across state 
lines is united with the business of mining and manufacturing. 
Much of the business of the country is most economically con- 
ducted by corporations which combine manufacturing with shipping 
across state lines. No state tax should be allowed which would 
require corporations, in order to escape from burdens on interstate 
commerce, to divorce the ownership and management of different 
kinds of business which cannot be practically or economically 
separated in fact. 

The requirement of such separation, or the alternative of sub- 
mission to a tax which is a burden on interstate commerce, cannot 
be regarded solely from the standpoint of the corporation which 





relieved from those difficulties that arise where state taxes are based upon the earnings 
of interstate carriers, . . .” 

See also the passage quoted from Kansas City, F. S. & M. R. Co. ». Botkin, 240 
U. S. 227, 335, 36 Sup. Ct. Rep. 261 (1916), in 31 Harv. L. REv. 598. 
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unites the business of interstate sales with that of manufacturing. 
It must be regarded also from the standpoint of the consumers 
in other states, since the effect of burdening the interstate com- 
merce of. the corporations would be to increase the cost to con- 
sumers. The combination of these different businesses may, it 
is true, give interstate corporations power for evil as well as for 
good. But the prevention of the evil is for Congress and not for 
the states. And if interstate corporations do not bear their fair 
share of the tax burden, this too is for Congress to remedy rather 
than for the states. 

If the interests of the corporations were all that were in issue, 
West Virginia might urge with force some of the. distinctions 
between mining and manufacturing on the one hand, and trans- 
portation on the other. As the transportation business is neces- 
sarily conducted, the same property is used for both interstate 
and domestic commerce, but the receipts can be attributed re- 
spectively to each kind of commerce. In the case of mining and 
manufacturing companies which ship their products across state 
lines, the property itself, with the exception of that part devoted 
to office purposes, is employed only for local business. Moreover, 
since all receipts come from sales, the company, by making no 
sales within the state, may so conduct its business that there are 
no receipts from local business, even though such business con- 
tributes mainly to the earnings. The state might’ therefore urge 
that the corporation, since it chooses to combine local business in 
such a way that no receipts are allocated to the local business, 
cannot complain that the only method of measuring an excise 
tax by receipts must necessarily include within the measure receipts 
from interstate commerce. 

There would be great force in this contention, if the state, in 
losing the power to measure the excise by receipts, were debarred 
from any legitimate revenue. But the result of denying to the 
state the power to measure its excise tax on local business by 
reference to receipts is still to leave open to the state the adoption 
of a measure which regards as a basis the proportion of capital 
stock represented by property within the state," or which regards 
the total capital stock, provided there is a satisfactory limit set 





161 St. Louis S. W. R. Co. ».. Arkansas, note 160, supra. 
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to the maximum imposition.“ And excises on corporations 
engaged in mining and manuiacturing might also be measured by 
the actual value’ of the products extracted or created within the 
state. This power of the state was specifically sanctioned in 
Missouri K. & T. Ry. Co. v. Meyer The complaining interstate 
railroad in that case protested against an Oklahoma excise on 
persons or corporations engaged in mining within the state, on 
the ground that the coal mined by said railroad was not sold but 
was used by it for its locomotives engaged in interstate commerce. 
In dismissing the contention the court said: 


“The coal produced from mines by the plaintiff first has its situs, 
and the production occurs, wholly within the state. If the tax should 
be regarded as levied upon property, it would not be objectionable on 
account of its use in interstate commerce. But if it was levied upon the 
production of the coal, it cannot be held invalid as a restraint or burden 
upon interstate commerce, because it attaches in advance of any use of 
the coal in such commerce, and it is too indirect in its effect thereon.” ' 


Certainly the mining operations were taxable. The same is 
true of manufacturing operations within the state. If the state 
measures its exaction by the fruits of the mining or manufacturing, 
without seeking to tap the profits attributable to the commercial 
transactions of making sales for delivery in other states, no ob- 
jections can be raised. But the state goes beyond this when it 
adopts the measure of total receipts. Though the books of a 





12 Baltic Mining Co. v. Massachusetts, note 8, supra; Lusk v. Botkin, note 15, 
supra. 

163 204 Fed. 140’ (1913). 

164 204 Fed. 140, 144 (1913). Another point in the decision is interesting in view 
of the situation created by the recent assumption of federal control over the railroads. 
Some of the mines from which the coal was-taken were owned by Indian tribes. The 
railroad leased the same, paying royalties for their use and conducting its operations 
under the supervision and direction of the Secretary of the Interior. Judge Cotteral 
observed that, “if this tax were an ad valorem tax upon the coal produced from the 
mines, it would be valid because the exemption adhering to it in the mines would 
terminate on its removal, upon the general principle that taxation of property is 
valid after the status which exempts it no longer exists.” But the tax was said to be 
not upon property but upon the pursuit of mining. “If the tax be sustained,” con- 
tinued the court, “it seems clear it might be extended by legislation to the limit of 
depriving the leases of all value, and of frustrating the exercise of the federal power.” 
The question to be settled was said to be “whether the tax is sufficiently direct in its 
bearing upon the leases to. bring it into conflict with such agency.” Without adduc- 
ing specific argument, the court found the bearing of the*tax.on the'federal agency to 
be sufficiently direct to require its collection to be enjoined. 
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corporation may not indicate what is made from mining or manu- 
facturing, and what from the succeeding sales, the two stages are 
separable; and some estimate may be made of the proportion of 
the total returns to be allocated to the extractive or creative process. 
This estimate had to be made in Missouri. K. & T. Ry. Co. v. 
Meyer, where the producer was also the consumer. When a 
corporation unites the business of mining or manufacturing with 
that of making sales in other states, the activities without the 
state must usually enable it to get more for its product than what 
that product would bring if sold at the mill or mine. Unless some 
deduction is made from the receipts from sales to purchasers in 
other states, the state in which manufacture takes place is taking 
toll from interstate commerce.’ 





18 Note 163, supra. 

16 In considering whether taxes on franchises of foreign corporations may be 
measured in whole or in part by receipts from interstate commerce, a distinction must 
be drawn between a franchise to act as a corporation, and what is commonly termed 
a “special franchise’”’ to occupy the public streets, which is possessed by corporations 
engaged in some form of transportation or communication. Such so-called special 
franchises are property. Owensboro v. Cumberland Teleph. & Teleg. Co., 230 U. S. 58, 
33 Sup. Ct. Rep. 988 (1913); Boise Artesian H. & C. Water Co. v. Boise City, 230 U. S. 
84, 33 Sup. Ct. Rep. 997 (1913). It would seem, therefore, that in assessing their value 
for purposes of taxation, account may be taken, under the doctrine of United States 
Express Co. v. Minnesota, 223 U. S. 335, 32 Sup. Ct. Rep. 211 (1912), of the total 
receipts to which their enjoyment gives rise, including receipts from interstate com- 
merce. Such has been the decision of several state courts. Phillipsburg Horse Car 
R. Co. v. State Board of Assessors, 82 N. J. L. 49, 81 Atl. 1121 (1911); State v. Wells, 
Fargo & Co., 38 Nev. 505, 150 Pac. 836 (1915); Illinois Cent. R. Co. v. Mississippi 
Railroad Commission (D. C. S. D. Miss.) 229 Fed. 248 (1914), semble; People v. State 
Board of Tax Com’rs, 125 N. Y. Supp. 895 (1910); People ex rel. Commercial Cable 
Co. v. State Board of Tax Com’rs, 166 N. Y. Supp. 62 (1917); People ex rel. N. Y.C. & 
H. R. R. Co. v. Priest, 206 N. Y. 274, 99 N. E. 547 (1912), semble. These two last cases’ 
hold also that the propriety of determining the receipts deemed to be the product of 
the special franchise. by taking a proportion of receipts earned in various states, 
depends on the facts in each case. See note 180, infra. 

The validity of an assessment on these special franchises as property is conditioned 
of course on the fact that their value is not included in the assessment of other property 
taxes levied on the corporation. King County, Washington v. Northern Pacific _ 
Co., 196 Fed. 323 (1912). See also note 156, supra. 

State statutes which by their terms seem to impose franchise taxes may be inter- 
preted by the Supreme Court as levying, not “a true franchise tax,”’ but “merely a 
property tax"upon intangible property.” Adams Express Co. v. Kentucky, 166 U.S. 
171, 17 Sup. Ct. Rep. 527 (1897), discussed in Louisville & N. R. Cov. Greene, 244° 
U. S. 522, 544-45,'37 Sup. Ct. Rep. 683 (1917). This last case, and also Illinois: 
Central R. Co. v. Greene, 244 U.S. :555,:37 Sup. Ct. Rep. 697 (1917), consider inter- 
esting questions respecting the proper-method of determining what proportion. of the 
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The questions. raised by the West Virginia statute. are most 
inadequately dealt with in Judge Pritchard’s opinion in Baldwin 
Tool Works v. Blue.*" The point in issue was not whether it was 
“fair” to the corporation to pay a tax measured by its receipts, 
but whether such a tax was a regulation of interstate commerce. 
Many taxes which are fair enough, so far as the taxpayer is con- 
cerned, are regulations of interstate commerce, and are therefore 
to be imposed, if at all, by Congress rather than by the states. But 
there is strong ground to believe that the measure adopted by 
West Virginia for the tax on corporations doing business in several 
states was far from fair. | 

A foreign corporation doing business only in West Virginia 
could base its objection to the excise under consideration only 
on the commerce clause. But a corporation doing business in 
several states might have other grounds on which successful 
resistance might be placed. It might urge that within the doctrine 
of Mr. Justice White’s opinion in the Western Union Case, West 
Virginia was in effect taxing property and business beyond the 
jurisdiction and thus denying it due process of law. It is to be 
noted that the West Virginia statute declares that “‘it is the in- 
tention of this chapter to assess the tax imposed thereby on the 
net income .. . arising from business transacted and capital 
invested in this state.” * It thus disavows the intention to assess 
the tax on business not transacted in the state. But in the case of 
corporations doing business in several states, the statute bases 
the amount of the tax, not on the income from business actually 
done within the state, but on a proportion of the total income 
derived from business in all the states. This proportion is ascer- 
tained by applying to that total, the ratio between (1) the assessed 
value, for purposes of taxation, of the assets and property of tlie 
corporation within the state, and (2) the total assessed value of 
all its assets and property in all the states in which it does business. 

The suitability of this ratio for determining what proportion of 
the receipts from business in all the states arises from business 
within West Virginia depends upon two assumptions: (1) that the 





total intangible property of a railroad running through several states is to be regarded 
as located within the taxing state. 

167 Note 146, supra. 

168 240 Fed. 202, 204 (1916). Quoted on page 761, supra. 
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assessed value for purposes of taxation in each state is the same 
proportion of the actual value of the property in that state; (2) 
that the earnings from business within each state bear the same 
ratio to the total earnings in all the states as the actual value of 
property within the state bears to the actual value of property in 
all the states. hin 

In the case of certain corporations the first assumption will be 
found to be opposed to the facts. This is because in some other 
states the assessment values are not identical with the actual 
values. In some states, personal property employed in manu- 
facturing is exempt from taxation. In Massachusetts, as Chief 
Justice Rugg points out in the International Paper Case,’ a 
domestic corporation is not taxed locally for its personal property, 
but such property “‘is taken into account in ascertaining the value of 
its franchise upon which it pays an excise tax,” ‘7? The result of 
such discrepancies between actual and assessed values in’ other 
states, while assessments in West Virginia correspond to actual 
values, is to allow West Virginia to extract additional revenue 
from the corporation because some other state, for the encourage- 
ment of manufacture, exempts certain property, or substitutes 
some other mode of taxation for ad valorem taxes on property. 

The assumption that earnings in each state are proportioned 
to the value of property in that state is likewise unwarranted. 
This would not necessarily be true if all earnings were the result 
of the use of property. The property in West Virginia might be 
unproductive in any given year without reducing in that year its 
assessed value. An increase in the productivity of property in 
other states, without a corresponding increase in the productivity 
of property in West Virginia, would increase the amount of the 
tax in West Virginia. Since, if West Virginia were allowed to 
measure its taxation by a proportion of the total earnings in all 
the states, other states might a fortiori measure their taxes by the 
actual earnings in those states, the receipts taken as the measure 
of taxation in all the states might be greater than the total actual 
earnings. 

A further vice in the assumption under consideration is that 
not all the earnings in all the states are the product of the use of 
property. The earnings from other states may be the fruit of 





169 Note 97, supra. 170 228 Mass. tor, 114, 117 N. E. 246 (1917). 
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business unconnected with the use of property. That business 
may consist entirely of interstate sales. A leasehold interest and 
a clerical force may be all that is necessary to carry it on. The 
receipts from such business would be added to the total of which 
West Virginia fixes a proportion as the measure of its tax, but the 
absence of any considerable amount of property in states other 
than West Virginia would make the ratio between property in 
West Virginia and that in all the states a most inadequate one for 
the determination of what proportion of the total receipts shall 
be deemed to be earned from business in West Virginia. 

It is clear, therefore, that the ratio applied by West Virginia 
to total receipts in all the states is little adapted to the professed 
end of ascertaining the receipts properly attributable to business 
in West Virginia. Its application to corporations doing business 
in several states, under the conditions suggested in the three fore- 
going paragraphs, would result in a more serious burden on inter- 
state commerce than would the selection of the receipts actually 
derived from business in West Virginia. It would tax such corpora- 
tions more severely than corporations doing business only in West 
Virginia, and would therefore penalize the interstate organization 
of business. 

Unless the Supreme Court has abandoned its canon that every 
decision on the subject under consideration is to be based on the 
facts of the particular case, such facts in respect to the business 
and property and taxation of any foreign corporation as indicate 
that the West Virginia ratio does not serve its professed end, 
would be material in determining whether the tax was a regulation 
of interstate commerce or a taking of property without due process 
of law. And if the Supreme Court has discarded its realistic out- 
look, it has done so in favor of a rigid formula that any tax which 
would be invalid, if levied directly on what it is measured by, 
is invalid although levied on something else properly subject to 
taxation. 

There are no authoritative precedents on the propriety of West 
Virginia’s method of determining the receipts from business within 
the state for the purpose of measuring the amount of an excise 
tax, because the recent decisions ‘ have denied to the states the 
power to measure excise taxes by receipts which include receipts 





11 Cases cited in notes 153 and 157, supra. 
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from interstate commerce.’ The only cases in which reference to 
receipts which include receipts from interstate commerce has been 
allowed in determining the amount of a tax imposed by the state, 
are those in which the state is seeking to value property within 
the state.” In those decisions we find that the court sustains the 
application of a ratio to a total only when the result may fairly 
be presumed to measure the actual value of that part of the total 
which is in the taxing state. 

In Fargo v. Hart,” the state of Indiana sought to value the Indi- 
ana property of an interstate express company by taking that part 
of the total value of property in all the states which the mileage 
over which the company did business in Indiana bore to the total 
mileage over which the company did business in all the states. On 
the complaint of the company, the state was not allowed, in fixing 
the total to which the ratio was to be applied, to include assets 
of the express company not used in the express business, and which 
were therefore not properly distributable throughout all the states 
on a mileage basis. The inclusion of such assets in this total was 
held to be not merely a case of over-valuation, but an assessment 
made upon unconstitutional principles and a taxation of property 
beyond the jurisdiction of the state, and the imposition of an un- 
constitutional burden on commerce among the states. The fol- 
lowing quotation from the opinion of the court shows the principle 
underlying the decision: 


“It is obvious however that this notion of organic unity may be made 
a means of unlawfully taxing the privilege, or property outside the 
State, under the name of enhanced value or good will, if it is not closely 
confined to its true meaning. So long as it fairly may be assumed that 
the different parts of a line are about equal in value a division by mileage 
is justifiable. But it is recognized in the cases that if for instance a rail- 
road company had terminals in one State equal in value to all the rest 
of the line through another, the latter State could not make use of the 
unity of the road to equalize the value of every mile. That would be 
taxing property outside of the State under a pretense. Pittsburg, Cin- 
cinnati, Chicago & St. Louis Ry. v. Backus, 154 U. S. 421, 431; Western 
Union Telegraph Co. v. Taggart, 163 U. S. 1, 23. The same principle 
applies to personal property which the State would not have the right 





12 United States Express Co. v. Minnesota, note 166, supra, and cases cited 
therein. 


18 193 U.S. 490, 24 Sup. Ct. Rep. 498 (1904). 
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to tax directly. Adams Express Co. v. Ohio State Auditor, 165 U.S. 194, 
227;'S. C., 166 U, S, 185, 222, 223.” 


The case of Fargo v. Hart!” was quoted with approval in Meyer 
v. Wells Fargo & Co. That decision involved an excise tax 
measured by a proportion of gross receipts. A corporation doing 
business in several states was required to pay a tax “equal to such 
proportion of said per centum of its gross receipts as the portion 
of its business done within the state bears to the whole of its busi- 
ness.” 177 There was, however, in the statute a proviso for fixing 
a different proportion, if it “more fairly represents the proportion 
which the gross receipts of any such public service corporation for 
any year within this state bear to its total gross receipts.” ?”* This 
proviso was nat before the court for consideration, because the 
reference to receipts was held entirely invalid; but, in considering 
the possible contention that the tax was to be regarded as a property 
tax, the court made the following comment: 


“The plaintiff’s receipts are largely from commerce among the States, 
and it also receives large sums as income from investments in bonds 
and land all outside the State of Oklahoma. So that it is evident that 
if the tax is what it calls itself it is bad on the former ground, and that 
whatever it is it is bad on the latter. Fargo v. Hart, 193 U.S. 490. In 
that case the tax was proportioned to mileage, and it was held that it 
could not be sustained when, although purporting to be a tax on property, 
it took into account, in order to increase proportionately the value of 
the mileage within the State, valuable property outside of it. The same 
principle would apply to a property tax measuring the total property 
by the total gross receipts increased by the special outside sources of 
income and taxing a proportion of this total fixed by the ratio of business 
within the State to that outside.” !”° 


In these two decisions the vice in the method of determining 
what part of the total property or business was within the state, 
lay in the selection of an excessive total rather than in the selection 
of an excessive ratio. Manifestly, however, an excessive ratio 
would have the same vice as an excessive total.!®° 





17% 193 U.S. 490, 499-500, 24 Sup. Ct. Rep. 498 (1904). 

1% Note 173, supra. 17% Note 157, supra. 

177 223 U. S. 298, 299, 32 Sup. Ct. Rep. 328 (1912). 

178 223 U.S. 298, 299-300, 32 Sup. Ct. Rep. 328 (1912). 

179 223 U. S. 298, 300, 32 Sup. Ct. Rep. 328 (1912). 

180 A number of cases hold that the taxpayer is not entitled to insist on the applica- 
tion of the mileage ratio to determine what proportion of its total earnings are to be 
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It may therefore be taken as established that the application of 
the unit rule for the purpose of determining what part of a total 
of taxable value in several states may be regarded as within the 
jurisdiction of the taxing state, is valid only where the relation 
of the ratio to the total is such that the result may fairly be pre- 
sumed to represent the taxable value within the state. A complain- 
ant is entitled to a diminution of the total or of the ratio, upon 
proof that the total includes values not properly apportionable in 
all the states by the ratio selected, or upon proof that the ratio is 
not a proper method of apportioning the total. 

Moreover, it is important to note that, in valuing property, the 
unit rule is legitimate only where the total property may properly 
be regarded as a unit. In the case of railroad and telegraph com- 
panies, the unit is a unit of physically connected property. In 
respect to the express business the unit has been declared to be 
one of “use and management.” !*! This is the farthest that the 





taken as the measure of the value of a special franchise to use the highways of the 
state, when such special franchise is taxed as property. In People ex rel. N. Y.C. & 
H. R. R. Co. v. Priest, 206 N. Y. 274, 300, 99 N. E. 547 (1912), the New York court of 
appeals said: 

“Any comparison of track or passenger mileage necessarily spreads the earnings 
over the mileage, without taking into account the value of a franchise at a particular 
place to increase the earnings of the system of road with which it is connected. A 
particular franchise is frequently of important value in connection with a railroad 
system as a means of obtaining and retaining business.” 

In People ex rel. Commercial Cable Co. v. State Board of Tax Com’rs, 166 N. Y. 
Supp. 62 (1917), the relator thought its franchise in the city of New York should be 
valued by applying to total earnings the ratio of the mileage in the city to the total 
mileage, including that of its trans-oceanic cables, but the court thought otherwise. 
In dismissing the contention, Judge Pendleton said: 

“Where the mileage of the telegraph lines, within the city, is small as compared 
with the total mileage, but the terminal property in the city is the means of reaching 
the central point, from which business emanates and to which it converges, a com- 
parison of the mileage of the special franchise with the total mileage cannot in the 
nature of things be an accurate basis for determining what proportion of the total 
net earnings should be allocated to the terminal property.” 

It is plain that in many cases a mileage ratio or a ratio of assessed value of property 
will be inept for determining what proportion of total receipts earned in several states 
shall be taken as the earnings within one of those states. The mileage or the property 
in one state may be more or less productive than the same amount of mileage or 
property in another state. It seems clear from the decisions, that neither the state nor 
the taxpayer can insist on some arbitrary ratio which can be shown to be in fact 
ill-adapted to the professed purpose in hand. See West Shore R. Co. v. State Board 
of Assessors, 82 N. J. L. 37, 81 Alt. 351 (1916). 

18 Adams Express Co. v. Ohio, 165 U. S. 194, 222, 17 Sup. Ct. Rep. 305 (1897). 
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court has gone in sustaining the application of the unit rule to the 
valuation of property. It would be going still farther to apply 
the unit rule to a corporation not doing the same kind of business 
in all the states in which it operates. The cases which require a 
modification of the unit rule in valuing property, require at the 
least an analogous modification in valuing a privilege granted to a 
corporation by one state which is essentially different in respect 
to the kind of business and its income-producing power than .are 
the privileges granted to the same corporation in other states. 


V 


From the foregoing review, it appears that, in the interim between 
the Baltic Case '* and the Looney Case,'* the power of a state to 
measure excises on foreign corporations by their total capital stock 
has been considered by the courts of Montana, California, 
Massachusetts,'* Tennessee,!*’ and Virginia.!** Only the Montana 
court saw any impropriety in applying this measure to corporations 
combining some form of interstate commerce, other than trans- 
portation or communication, with the local business which made 
the corporation subject to the taxing power of the state.!** By 





18 Note 8, supra. 

18 Note 13, supra. 

1% Tn State v. Alderson, note 23, supra. 

18 In Albert Pick & Co. v. Jordan, note 45, supra. 

186 Tn International Paper Co. ». Commonwealth, note 97, siiies 

187 In Atlas Power Co. v. Goodloe, note 130, supra. 

188 In General Ry. Signal Co. ». Commonwealth, note 138, supra. 

18° The decision of the federal district court of the northern district of Texas in 
Crane €o. v. Looney, 218 Fed. 260 (1914), does not appear to except that court from 
the above statement. The opinion indicates that the court would have made the 
Crane Co. pay the Texas tax if it had been based simply on total capital stock, without 
the inclusion of its surplus and other assets in excess of its authorized capital. In 
distinguishing the Baltic Case, Judge Meek made no mention of the maximum con- 
tained in the Massachusetts statute. The distinction made is as follows: 

“The case of the Baltic Mining Company, cited supra, was not one in which there 
was any such necessary relation between the amount of the excise charge and the 
amount or value of the corporation’s property outside of the state or of its interstate 
or foreign business. The charge imposed by the statute there in question was measured 
by the amount of the par value of its authorized capital, without regard to the actual 
value of its assets, whether more or less than that of its nominal capital stock. The 
charge was not measured by the amount or value of the corporation’s assets or the 
extent of its actual business anywhere or of any kind. The terms of the statute made 
the charge the same, whether the actual value of the assets of the corporation was more 
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way of advice to the legislature, the Montana court declared that 
the statute of that state could not be applied to any foreign cor- 
poration engaged in any kind of interstate commerce. It intimated 
also that it would not help matters to amend the statute and set 
a reasonable maximum-to the annual imposition. In this it clearly 
misconceived the decision of the Supreme Court in the Baltic 
Case. The courts of California, Massachusetts, Tennessee, and 
Virginia went to the opposite extreme, and declared that no maxi- 
mum was necessary. The supreme court of Idaho! took the 
middle position. In upholding the tax which came before it, it 
gave as a reason the fact that the Idaho statute provided that 
no corporation should be required to pay more than $150. It im- 
plied that if the maximum were not kept reasonably low, the 
statute would be invalid. 

The California case involved a corporation whose business 
within the state consisted of local and interstate sales of products 
manufactured in other states. The similarity between this business 
and that of the Crane Company in Looney v. Crane Co.'* makes 
it certain that, on writ of error, the judgment of the California 
court would be reversed by the United States Supreme Court. 
Whether a similar fate would befall the judgments of the Massa- 
chusetts, Tennessee, and Virginia courts would depend upon 
whether the Supreme Court could be persuaded that excises on 
foreign corporations engaged in non-commercial activities within 
the state may be measured in ways that are vain when chosen for 
corporations engaged exclusively in what the law calls commerce. 

The West Virginia statute which came before the federal district 
court in Baldwin Tool Works v. Blue'® adopted the measure of 
receipts rather than of capital stock. It professed to look only 
to receipts derived from business done within the state. It did 
not, however, exclude receipts from interstate commerce carried 





or less than the amount of the par value of its authorized capital stock, and whatever 
may have been the nature or extent of the business in which it was engaged.” 

The United States Supreme Court in sustaining the lower court gave no indication 
that it sanctioned any such distinction, or that it would have decided differently had 
the Texas statute excluded from consideration all assets in excess of the authorized 
capital. See 31 Harv. L. REv. 603-04, 614-15. 

199 In Northern Pacific Railway Co. v. Gifford, note 69, supra. 

1% Note 13, supra. 

1@ Note 146, supra. 





INDIRECT ENCROACHMENT ON FEDERAL AUTHORITY 777 


on within the state. Such receipts are not taxable directly. They 
may, however, be made the basis for the valuation of property 
within the state,!* or for the assessment of taxes wholly ™ or 
partially '}* in lieu of taxes on property. On the question whether 
they may be made the measure of taxes on a privilege extended to 
a foreign corporation, the Supreme Court has not explicitly declared 
itself subsequent to its abandonment of its earlier doctrine that 
privileges within the power of the state to withhold may be taxed 
as the state may please. 

Looney v. Crane Co.,'* however, made it clear that a state must 
show good cause why it should be allowed to measure any tax, other 
than a property tax, by elements that cannot be levied on directly. 
The only cause that has been accepted as sufficient for taxes on for- 
eign corporations is the inclusion in the statute of a reasonable maxi- 
mum.'*” Such a provision really makes the tax a specific one, with a 
sliding discount in favor of corporations of little capital. Only in the 
case of such smaller corporations is the tax measured by their total 
capital stock. If the maximum is no more than the amount which 
might be imposed as a flat charge on all seeking admission for 
domestic business, the reference to total capital stock may be 
regarded as an act of grace towards those who can benefit from it. 
The sanction given by the Supreme Court to the Massachusetts 
statute applied in the Baltic Case '** is grounded on considerations 
which have no bearing on taxes measured by receipts from inter- 
state commerce, or on taxes measured by total capital stock and im- 
posed on corporations whose interstate commerce is conducted in 
connection with local manufacturing rather than with local sales. 

The Looney Case '®® indicates that the Supreme Court is working 
towards a more definite rule than any which could be inferred 
from its earlier decisions following the Western Union Case.2 
That definite rule promises to be one to the effect that only by 
setting a reasonable limit to its annual imposition may a state 
measure taxes on foreign corporations engaged partly in interstate 





1% Adams Express Co. v. Ohio, note 181, supra. On rehearing, 166 U. S. 185, 17 
Sup. Ct. 604 (1897). 

1% United States Express Co. v. Minnesota, note 166, supra. 

1% Maine v. Grand Trunk Railway Co., note 3; supra, as interpreted in Galveston, 
H. &S. A. Ry. Co. v. Texas, note 153, supra. 1% Note 13, supra. 

197 Baltic Mining Co. v. Massachusetts, note 8,supra. 1% Note 8, supra. 

19 Note 13, supra. 200 Note 4, supra. 
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commerce, by any elements that are immune from a direct levy. 
The only indefiniteness lurking in this definite rule arises from the 
question of what limits will be regarded as reasonable, and the 
further question whether the limits may be graduated in accordance 
with the size of the corporation. There ‘s good reason to believe 
that the statutes sustained and applied by the federal court in 
West Virginia, and by the state courts of California, Massachusetts, 
Tennessee, and Virginia, will be discountenanced by the United 
States Supreme Court. The states have had clear warning of the 
risks they run in imposing on foreign corporations excises that 
seek by indirection to reach the fruits of interstate commerce or to 
enjoy an increment by reason of property or business in other states. 

The possibility that the Supreme Court will disapprove of the 
state decisions under review Suggests interesting questions with 
respect to the practical operation of our federal system. Until 
some perservering litigant carries its case from the state court to 
the federal Supreme Court, the states may continue to do what the 
Supreme Court would restrain. The law that many foreign cor- 
porations live by may be quite different from the law that the 
Supreme Court would declare. It would be interesting to know 
how many foreign corporations have paid their taxes under the 
statutes of California, Massachusetts, Tennessee, Texas, Virginia, 
and West Virginia, without appealing to the courts for relief. 
It would be interesting to know how many successful objectors 
to taxation escape from legitimate demands of the states, because 
the legitimate demand is inseparable from what is declared invalid. 
Our method of testing the conformity of state legislation to the 
requirements of the federal Constitution is often cumbrous in its 
operation. Successful resistance to state laws often costs more 
than acquiescence. The expense of settling questions of general 
public concern has to be borne by individual litigants. The system 
works well enough for those who are interested only in the evolution 
of constitutional doctrine. But it is not unthinkable that some 
day we may devise improvements that will meet the objections 
which might be raised by those who are concerned primarily with 


results. 
(To be continued) 


Thomas Reed Powell. 
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CARELESS SPACES ON NEGOTIABLE INSTRUMENTS. —Is there any 
duty of care whatever as to the issue of negotiable instruments? Does 
any liability properly rest upon a person who signs a bill, note, or check, 
which is complete as to date, time, parties, and amount, but is so care- 
lessly made out that a swindler subsequently raises the amount by 
simply inserting additional words or figures in the open spaces? 

The English law on this question has passed by degrees from liability 
to total absence of liability. The first decision was the well-known 
Young v. Grote. The special facts of that case had considerable influence 
upon the development of the doctrine. Young placed his signature 
upon some checks which were otherwise blank and left them with his 
wife to use during his absence. She had her husband’s clerk fill out one 
of these in her presence and sent him to cash it. The clerk had written 
“Fifty Pounds,” as she directed, but intentionally began the words in 
the middle of the line, leaving a large space to the left, which he filled 
in when out of her sight, so that the check read, “Three Hundred Fifty 
Pounds.” A similar fraud was carried out as to the marginal figures. 
The bankers on whom the check was drawn could of course detect nothing 
wrong, and cashed it for £350. The clerk absconded with the excess. 
It was held that while a bank which pays a raised check must ordinarily 
bear the loss,? the depositor must here suffer because of the negligence 
of his agent, the wife. 

This decision has been rested on three distinct grounds: First, it is 
said that negligence does not enter into the case at all, but “that the 





1 4 Bing. 253 (1827). ? Hall v. Fuller, 5 B. & C. 750 (1826). 
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customer had by signing a blank check given authority to any person 
in whose. hands it was to fill up the check in whatever way the blank 
permitted.” * This explanation arose out of the special circumstances 
of the case and is clearly wrong. The authority to fill up the blanks 
was exhausted when the amount had been written in as the wife directed. 
A complete check was then in existence. The clerk’s subsequent act 
was not an abuse of authority, but an alteration without any authority 
at all. Secondly, the case may be rested on the broad ground that one 
who carelessly signs a negotiable instrument is liable for the injury 
suffered because of his carelessness by any person who takes the instru- 
ment in good faith. There is a general duty of care not to give the 
opportunity for non-apparent alterations. On this view, the doctrine 
of Young v. Grote would extend to bills and notes as well as to checks, 
and would apply in favor of a bond fide purchaser of the instrument as 
well as a bank which paid it. This broad view was definitely rejected 
by the House of Lords in 1896.5 A third ground was still left for the 
case, that although there is no general duty of care as to all negotiable 
instruments in favor of all takers, there is a special contractual duty 
owed by a depositor to his bank with respect to checks. By virtue of 
the banking contract the bank undertakes to honor the depositor’s 
checks on presentation, and in return the depositor undertakes to use 
ordinary caution to avoid giving facilities for fraud. He is bound not 
to draw his checks in some unusual way which will make alteration easy 
and mislead the bank. Such a contractual duty was recognized by the 
Supreme Court of Victoria,® but its decision was reversed by the High 
Court of Australia 7 and by the Privy Council in 1906,' which wholly 
repudiated Young v. Grote. This decision was sharply criticized in 


England,® and since the Privy Council does not bind English courts, 
there was still a possibility that Young v. Grote might be followed as 





* Parke, B., in Robarts v. Tucker, 16 Q. B. Rep. 560, 580 (1851); but the report 
may be inaccurate. See 23 L. Quart. REv. 394. Bigham, J., in Union Credit ». 
Mersey, [1899] 2 Q. B. 205, 211 said: “The case, therefore, is just the same as if Young 
(the plaintiff) had handed the blank cheque direct to his clerk to fill it up for the 
amount that might be required for wages, and the clerk, in abuse of his authority, 
had filled the cheque up for double the amount. . . .” See also Pollock, C. B., in 
Barker v. Sterne, 9 Ex. 684, 686 (1854). 

4 In other words, Young v. Grote is entirely different from the situation governed 
by section 20 of the English Bill of Exchange Act and section 14 of the Negotiable 
Instruments Law. This is clearly pointed out in National Exch. Bank v. Lester, 194 
N. Y. 461, 464, 87 N. E. 779 (1909). 

5 Scholfield v. Londesborough, [1896] A. C. 514. The defendant was an acceptor 
ot a bill of exchange who signed without drawing a line through the blank spaces 
left by the drawer. The drawer afterwards raised the amount by inserting words, 
and negotiated to a bond fide purchaser for value, who was denied recovery. The 
case might possibly have been decided the same way on the facts, even if there is a 
duty of care. It was pointed out that a drawee (or indorser) might reasonably hesitate 
to correct an instrument drawn by some one else. Censorship was perhaps not part 
of his duty. If so there was no negligence and no liability. The same considerations 
apply to an indorser. The Societe-General ». The Metropolitan Bank, 21 W. R. 335 
(1873). The House of Lords, however, instead of finding that there was no breach 
of duty, denied the duty of care altogether, except possibly between banker and 
customer. 

-6 Marshall ». Colonial Bank of Australia, Ltd., 29 Vict. L. R. 804 (1904). 

7 ¢ Commonwealth L. R. 632 (1904). 8 [1906] A. C. 550. 

® Thomas Beven, “ Young ». Grote,” 23 L. Quart. REV. 390: (1907). 
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between banker and depositor.!° The case has, however, just received 
its quietus from the Court of Appeal in MacMillan v. London Joint 
Stock Bank, Lid." Consequently, English law now gives a decisive 
negative to our opening questions, and recognizes no duty of care what- 
ever as to the execution of negotiable instruments. 

Although the doctrine of Young v. Grote has thus been driven out of 
the common-law courts of the British Empire,” the exile has been 
welcomed by many American judges. On the broad view of a general 
duty of care as to all negotiable instruments, the cases recognizing such 
a duty are very numerous, although there is a slight preponderance - 
of jurisdictions against the duty. The narrow view of a special duty 
owed by a depositor to his bank as to checks has hardly been dis- 
cussed. What little authority there is, imposes the obligation on the 
depositor, even though no general duty of care ‘exists.“ A strong 
analogy is found in the analogous decisions which require him to be 





10 Tt had already been held that there was no duty of care owed to a warehouse- 
man by a bailor in filling out delivery orders. Union Credit Co. v. Mersey, [1899] 
2 Q. B. 205. 

1 [1917] 2 K. B. 430, affirming [1917] 1 K. B. 363. See Recent Cases, page 798. 
The drawer might have been held responsible although Young »v. Grote is not law, 
on the ground that by issuing a check with no words of amount, he gave his clerk power 
to fill it up to any amount. B. E. A. § 20; N. I. L. §14. (The question might of 
course arise whether the words “holder in due course”’ would protect a bank which 
has paid a check so issued and wrongfully filled up.) The court, however, held that 
there was no such power to fill up the total blank in the space provided for words of 
amount because the check was already complete, £2. o. o. having been written in the 
space provided for figures before the drawer signed. The court had to admit that 
Bowen, L. J., had held a bill of exchange incomplete and charged the drawer under 
similar circumstances. Garrard v. Lewis, 10 Q. B. D. 30 (1882). The history of bills 
and notes shows that marginal figures are no part of the body of the instrument. 
The American cases are in accord with Garrard v. Lewis. Schryver v. Hawkes, 22 
Ohio St. 308 (1872); Johnston Harvester Co. ». McLean, 57 Wis. 258, 15 N. W. 27 
(1883); Merritt ». Boyden, rot Ill. 136, 60 N. E. 907 (1901); Prim ». Hammel, 134 Ala. 
652, 32 So. 1006 (1902). The alteration of marginal figures is not material. Smith 
v. Smith, 1 R. I. 398 (1850); contra Moss v. Maddux, 108 Tenn. 405, 67 S. W. 855 
(1901). The Court of Appeals distinguished Garrard v. Lewis, saying that marginal 
figures are an essential part of a check as commonly used, because of the practice of 
bankers in case of a discrepancy between figures and words on checks either to pay 
the smaller amount or refuse payment. While the American cases cited involve 
either notes or bills, it is very doubtful if our courts would regard marginal figures 
on checks as distinguishable, especially as the banking practice mentioned seems not 
to exist in this country. 

12 A duty of care is recognized in Scotland. 23 L. Quart. REV. 403, note; 2 DANIEL 
Nec. Ins. (6 ed.), § 1409. 

383 For liability: Winter v. Pool, 104 Ala. 480, 16 So. 543 (1894); Yocum 2. Smith, 
63 Ill. 321 (1872); Hackett v. First National Bank, 114 Ky. 193, 70 S. W. 664 (1902); 
Isnard v. Torres, 10 La. Ann. 103 (1855); Humphrey »v. Herrick, 72 Nebr. 878, to1 
N. W. 1016, 102 N. W. 1or1o (1904); Garrard v. Haddan, 67 Pa. St. 82 (1870). 

Against liability: Fordyce ». Kosminski, 49 Ark. 40, 3 S. W. 892 (1886); Knoxville 
v. Clark, 51 Iowa, 264, 1 N. W. 491 (1879); Burrows v. Klunk, 70 Md. 451, 17 Atl. 
378 (1889); Greenfield v. Stowell, 123 Mass. 196 (1877); Holmes v. Trumper, 22 Mich. 
427 (1870); Simmons »v. Atkinson, 69 Miss. 862 (1892); National Bank ». Lester, 194 
N. Y. 461, 87 N. E. 779 (1909) reversing 119 App. Div. 786 (1907); Jones v. Hardin, 
58 Fed. 140 (C. C. A., 8th Circuit, Ark., 1893). 

4 Otis v. First National Bank, 163 Cal. 31, 124 Pac. 704 (1912); National Bank.». 
Nolting, 94 Va. 263, 266, 26 S. E. 826 (1897), semble; Timbel v. Garfield, 121 App. Div. 
870, 106 N. Y. Supp. 497 (1907); Trust Co. ». Conklin, 65 Misc. 1, 119 N. Y. Supp. 
367 (1909), semble. — New York denies any general duty of care, see note 13; Land ». 
Northwestern, 196 Pa. St. 230, 234, 46 Atl. 420 (1900), semble. 
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careful in other respects. He has been held responsible if he mails the 
check to a person of the same name as the payee at another address; ” 
if he fails to examine vouchers returned by the bank and discover for- 
geries;!° or, if he neglects to notify the bank within a reasonable time 
after he does discover something wrong.” Evidently, the doctrine of 
Young v. Grote is still very much alive in the American cases. 

The Negotiable Instruments Law apparently leaves the controversy 
just where it was before.'® The question ought to be settled one way or 
. the other, and the recent English decision makes the time ripe for a 
discussion as to what is the proper solution of this problem of negligence. 

First, is there a general duty of care as to all negotiable instruments? 
If so, “the person putting in circulation a bill of exchange does by the 
law merchant owe a duty to all parties to the bill to take reasonable 
precautions against the possibility of fraudulent alterations to it.” ' 
Such a view is only an application of the general principle that a man 
must use reasonable caution not to cause harm to those who may obvi- 
ously be injured by his acts. If I set my Ford running through Wall 
Street without a driver and smash into a limousine, I must pay. Why 
should I be allowed to turn an unfit note loose in the money market, and 
deprive an innocent purchaser of his property without any responsibility? 
All the elements of normal tort liability seem present: A serious injury 
to a person who did not cause it and could not avoid it; causal con- 
nection; culpability according to the standard of reasonable care; absence 
of justification. 

The serious objections to this view fall into three main groups: (a) The 
injury is caused by the intentional act of a third person, while the forms 
of carelessness for which liability is imposed operate through inanimate 
nature or animals, or at most through the instinctive or heedless conduct 
of others. A deliberate act, especially if fraudulent and criminal, breaks 
the chain of causation, so that the signer’s carelessness is not the proxi- 
mate cause of the injury.. The person so intervening “acts as a non- 
conductor” and “insulates” the negligence. He is the one who is liable 
to the person injured.2® Or to put the matter another way, there is 
no duty to avoid crime and fraud. One need not go through life antici- 
pating dishonesty and scanning every instrument with a detective’s eye. 
We may assume men will act lawfully. The man who carelessly allows 
his handkerchief to hang out of his pocket can get it back from a bona 
fide purchaser from the thief. The protection against forgery is not the 
vigilance of the parties but the criminal law. 

This argument undoubtedly has real strength because it harmonizes 
with a well-established judicial attitude. As Justice Holmes says, 
“The general tendency has been to look no further back than the last 





% Weisberger v. Barberton, 84 Ohio St. 21, 95 N. E. 379 (1911); cf. Mead v. Young, 
4 T. R. 28 (1790). 

16 Leather v. Morgan, 117 U. S. 96 (1886). 

17 Dana v. National Bank, 132 Mass. 156 (1882). By statute, in many states the 
depositor is required to notify the bank of the forgery within a year after he receives 
the voucher. It is significant that there is no duty to notify the bank in English law. 
Kepitigalla v. National Bank, [1909] 2 K. B. roro. 

18 Section 124 is so construed by the N. Y. cases in note 14. 

19 Blackburn, J., in Swan v. North British, 2 H. & C. 175, 183 (1863). 

20 FRANCIS WHARTON, TREATISE ON NEGLIGENCE (8945 § 134. 
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‘wrongdoer, especially when he has complete and intelligent control of 
the consequences of the earlier wrongful act.” For instance, a land- 
lord who carelessly leaves windows open is not liable for goods stolen 
from his tenant.” The same reluctance to impose liability for careless- 
ness which makes crime easy appears in many other cases.¥ 

And yet fraud and crime are facts in this world which can be foreseen 
and guarded against just like other facts. They are occasional and 
violent, but so are washouts and the escape of high-tension currents. 
Under some circumstances intentional unlawful acts are events which 
the average reasonable man would take care to avoid because of the 
injury threatened to others clearly within range. The criminal character 
of these acts then becomes immaterial for purposes of the law of negli- 
gence. There is a duty not to cause injury in this way any more than 
by non-human methods. For example, the owners of an amusement 
park must exercise reasonable care to protect their colored patrons from 
race riots.“ In situations where the defendant’s duty to the plaintiff is 
imposed by contract or statute, so that the difficulty of working out a 
duty of care is avoided, intervening crime does not break the chain of 
causation.” This is particularly true in the law of bills and notes. Thus 
if the maker leaves the amount of a note wholly blank and an agent 
fills it up in violation of instructions, the embezzlement does not prevent 
a bond fide purchaser from recovering; so, if a note payable to bearer 
is stolen and gets into circulation.?” In these cases the existence of safe- 
guards in the criminal law does not preclude additional civil remedies, 
any more than the recipient of stolen goods is immune from trover. 

As for the handkerchief analogy it is simply a difference of degree. 
One may not owe a duty to all the possible purchasers of stolen chattels 
to guard chattels which are ordinarily safe in his own possession, but 
negotiable instruments which by their very nature are intended to pass 
beyond his control into a world where fraud is easy, and unfortunately 
not rare, are a very different matter, and a duty is properly owed by the 
man who intends his instrument to circulate and be purchased to protect 
those purchasers in return for the assistance they give his credit. He 
and not they should suffer by a crime which they cannot detect, but 
which he by the exercise of reasonable care could have prevented.”* 





2 Clifford v: Atlantic, 146 Mass. 47, 49, 15 N. E. 84 (1888). 

2 Andrews v. Kinsel, 114 Ga. 390, 40 S. E. 300 (1901). 

% Henderson 2. Dade, 100 Ga. 568, 28 S. E. 251 (dangerous convict); Carini ». 
Beaven, 219 Mass. 117, 106 N. E. 589 (immoral priest); Hullinger v. Worrell, 83 Ill. 
220 (prisoner with intent to assault); Cole v. German, 124 Fed. 116 (trespasser); 
Mars 2. D. & H., 54 Hun (N. Y.) 625 (meddler with untended locomotive). 

% Indianapolis v. Dawson, 31 Ind. App. 605, 68 N. E. 909; see also Lane ». Atlantic, 
111 Mass. 136 (meddler with untended wagon); Dannenhower v. Western Union, 
218 Pa. St. 216, 67 Atl. 207 (meddler with live wire); Harrison v. Pittsburg, 45 Ohio 
St. 11, 12 N. E. 451 (theft of dynamite). 

% Bloom v. Franklin, 97 Ind. 478 (insurance, battery); Bondrett v. Hentigg, Holt 
N. P. 149 (insurance, thieves after wreck); Currier ». McKee, 99 Me. 364, 59 Atl. 
442 (civil damage statute, egy 

% Van Duzer v. Howe, 21 N. Y. 531 (1860). Cf. State v. Matthews, 44 Kan. 596, 
25 Pac. 36 (1890). 

27 Peacock v. Rhodes, Doug. 633 (1781); Miller v. Race, 1 Burr. 452 (1758). 

°8 For further criticism of the crime objection see Beven in 23 L. Quart. REv. 
404-05; EWART ON EsTopPEL, 48 ff.; 2 WIGMORE, CASES ON TortTs, 871. 
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(b) A second objection is, that written instruments are an exception to 
the general principle of negligence,, by the rule of Derry v. Peek.?® If 
directors can issue a prospectus to the world of investors without any 
duty of care whatever, it would be unfair to hold the unskillful drafts- 
man of a promissory note. To induce the expenditure of money by a 
writing is not actionable, — physical damage to petson or property 
is necessary. The courts have not discussed the bearing of Derry v. 
Peek upon the broad view of Young v. Grote, but it would seem that the 
same result as to a duty of care should exist in both situations. 

One way out of this difficulty is to say that Young v. Grote really rests 
on estoppel and not directly on negligence,*® bad faith being unnecessary 
in estoppel as .contrasted with deceit.** This distinction in the con- 
sequences of misrepresentation is certainly anomalous and unsatis- 
factory,” even if we accept the estoppel view. 

A better way (estoppel or no estoppel) is to declare Derry v. Peek 
wrong. The decision has been severely criticized.* One state at least has 
refused to follow it.* Even in England it is showing signs of wear and 
tear,® and the law as to directors was long ago changed by a statute * 
which enacted a legislative principle of liability for negligence analo- 
gous to the broader view of Young v. Grote. 

(c) Finally, there is the objection of business convenience. There is 
no limit to the precautions which might have to be taken, as to paper, 
ink, protectographs, etc.*” Much negotiable paper is executed by parties 
who have not in any just sense ordinary business capacity.** Drawees 
and those requested to be accommodation indorsers would have to 
return instruments unsigned if not safely drawn, and this would com- 
plicate commercial transactions, causing delay and controversy. The 
reply is obvious; only the caution of a reasonable man under the cir- 
cumstances is required. Drawers and makers cannot object when they 
issue business instruments if they are obliged to issue them in a business 
way or take the ‘consequences. As for acceptors and indorsers, what 
conduct is reasonable? Should they draw lines through the open spaces 
— an easy operation — or may they reasonably refrain from censorship? ® 


29 14 A. C. 337 (1880). 

30 EWART ON ESTOPPEL, passim. 

% Jbid., 84, 85, 224, 226; Lord Esher in Tomkinson v. Balkis, [1891] 2 Q. B. 614, 620. 

82 EwART ON EsTOPPEL, 227 ff. Ewart recognizes the artificiality of evading Derry 
v. Peek by estoppel, 236. 

% Jeremiah Smith, “Liability for Negligent Language,” 14 Harv. L. Rev. 184; 
Samuel Williston, “Liability for Honest Misrepresentation,” 24 Harv. L. REv. 415; 
Str FREDERICK PoLLock, THE LAw oF FRAup IN BritisH InpIA, 46 ff. 

* Cunningham v. Pease, 74 N. H. 435, 69 Atl. 120; Conway »v. Pease, 76 N. H. 319, 
82 Atl. 1068. 

% Nocton v. Lord Ashburton [1914] A. C. 932, 945, 951, per Haldane, L.C. Pollock 
remarks, “Lord Haldane would have liked to get rid of Derry v. Peek altogether, if 
he had been free to do so; and courts not bound by that authority may possibly take 
occasion to develop his argument more fully than he did himself.” 31 L. Quart. 
REV. 95. 

86 The Directors’ Liability Act (1890), 53 & 54 Vict. c. 64. 

87 Halsbury in Scholfield v. Londesborough, [1896] A. C. 514, 531. 

38 Knoxville v. Clark, 51 Iowa, 264, 273, 1 N. W. 491 (1870). 

39 An acceptor was held liable in Helwege v. Hibernia, 28 La. Ann. 520 (1876); 
not liable in Scholfield ». Londesborough, supra. An indorser was held liable in Isnard ». 
Torres, to La. Ann. 103°(1885); not liable in National Bank v. Lester, 194 N. Y. 461, 87 
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It is a question of fact, no more difficult to decide than the many others 
that arise in negligence cases. Many of the decisions which dwell on 
the injustice of liability in the particular case ought to have held that 
there was no breach of the duty of care, instead of going out of their 
way to deny altogether the duty which properly exists. 

A second problem still confronts us. Ifa general duty of care exists, 
the relation of depositor to bank is within its scope, but should juris- 
dictions which deny the broad ground of Young v. Grote adopt the 
narrower ground? There can be no doubt that the depositor owes some 
duty to his banker not to mislead him.*® But the English courts deny it 
is a breach of this duty to afford another person an opportunity to 
mislead, and talk once more about proximate cause. Why, they ask, is 
there not a similar duty in all other contracts where duties depend on 
written communications, e. g., between drawer and acceptor, in non- 
negotiable warehouse orders, etc.? 

In view of the speed with which a bank must honor checks when 
they are presented at the paying teller’s window, it is only right that 
the depositor should do all in his power to make it safe for the bank to 
use this speed. A purchaser of a negotiable instrument can take it or 

not at his option, and has plenty of time to inquire. A bank refuses 
payment at its peril. ” 

In this special situation some of the difficulties as to the general duty 
of care are lacking. There is no question, to whom is the duty owed, 
no need of working out a floating obligation to all possible victims 

of crime. The analogy of Derry v. Peek does not apply, for the lia- 

bility is not necessarily in tort. And the arguments of business con- 
venience strongly favor the liability. Consequently, the narrower 
ground of Young v. Grote is even stronger than the broader ground of 
negligence. 

One final aspect of the problem must be set forth. If there is a general 
duty of care, why is the negligent defendant held in contract? Two . 
answers are possible. We can say that he is estopped because of his 
negligence to set up the defense of alteration in a suit on the instrument.” 
This view is open to objection, in that there is no actual misrepresenta- 
tion; and if one says that negligence creates estoppel, is not this really 
saying that negligence creates the liability?“ Another explanation is 
that forms of action are becoming much less important, and that under 
the declaration in contract upon the instrument the cause of action for 
negligence may subsequently be established as if the declaration had 
been amended to meet the defense of alteration. 

This difficulty does not arise between bank and depositor, for then 
the duty arises from a relation and may be considered as contractual, 
and besides, the bank which sets up the breach is usually defendant, so 
that the defense of lack of care is allowed without any need for the 





N. E. 779; Worrall v. Gheen, 39 Pa. St. 388 (1861). The Pennsylvania case is significant 
because a general duty exists. In Leas 0. Wallas, ror Pa. St. 57 (1882), a maker who 
left only a small space was held not negligent. 

40 MacMillan v. London, etc: [1917]:2 K. B. 450, 458. 

4 Trust Co. v. Conklin, 65 Misc. 1, 4, 119 N. Y. Supp. 367 (1909). 

42 Ewart ON ESTOPPEL, passim, ably supports this view. 

 Beven rejects estoppel, 23 L. Quart. REV. 391 ff. 
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court to analyze its nature, — whether the plaintiff is estopped; or 
whether the defendant has a cross-claim, and recovery is denied to avoid 
circuity of action. 





TAXATION OF FOREIGN BANK Deposits AT DoMICILE OF OWNER. — 
A state may tax all persons subject to its jurisdiction, as well as all 
property within its borders. It may therefore impose a personal tax 
upon a person domiciled in the state;! and until recently it was generally 
held that such a tax could be based upon the value of all his movable 
property, even though it included chattels situated abroad.? This 
power was often rested upon the fiction that movable property is situated 
at the domicile of the owner, mobilia sequuntur personam,’ but the true 
nature of the tax, as in reality a personal tax, was well recognized; “the 
proceeding is personal only.” * In some states foreign chattels were not 
included in the tax laid upon a resident, but this was because the court 
found such to be the legislative will.® 

While a resident was thus often taxed on the value of his foreign 
chattels, it is universally agreed that the value of foreign land can never 
enter into taxation.’ The immovable nature of land and the impossibility 
of conceiving of it as ‘attached to the person,” sufficiently justify the 
distinction in this respect between land and chattels, but the absence 
of a logical distinction finally influenced the Supreme Court of the 
United States to hold that a state cannot, in accordance with due process 
of law, tax its own corporation upon the value of its chattels permanently 
situated outside the state.’ It was soon decided that the doctrine of 
this case does not apply to a chattel having no taxable situs elsewhere, 
like a vessel * or a freight car® which, though having no situs within the 
owner’s domicile, is never permanently enough in any other state to be 
taxed there; and by the very terms of the decision itself, the doctrine 
does not apply to intangible property.!° The ground of distinction 
between cases where a tax upon the owner could, and where it could 
not, take into account personal property not situated within the state of 
his domicile, evidently was that in the one class of cases the property 
was not findable and taxable elsewhere, and in the other class of cases 
it could be found and was taxable. 


1 The Delaware Railroad Tax, 18 Wall. 206. 
2 Bemis v. Boston, 14 All. 366; Commonwealth v. Pennsylvania Coal Co., 197 Pa. 





be 
” 3 “Part of his general estate attached to his person.” Bradley, J., in Coe v. Errol, 
116 U. S. 517. 

4 Agnew, J., in McKeen v. Northampton, 49 Pa. 519. The opinion proceeds: 
“Though different kinds of property are specified as the subjects of taxation, it is not 
asa proceeding in rem, but only as affording the means and measure of taxation. The 
tax is assessed personally.” 

5 Hoyt v. Commissioners of Taxes, 23 N. Y. 224. 

id Bittinger’s Estate, 129 Pa. 338, 18 Atl. 132. 

7 Union Refrigerator Transit Co. v. Kentucky, 199 U.S. 194; Fuller, C. J., and 
Holmes, J., dissenting. 

8 Southern Pacific Co. v. Kentucky, 222 U. S. 63. 

9 New York Central R. R. ». Miller, 202 U.S. 584. 

10 “There is an obvious distinction ‘between the tangible and intangible ig 1 4 

. the latter . . . may be taxed at the domicil of the owner,” per Brown, J., in 
Union Transit Co. ». Kentucky, 199 U. S. 194, 205. 
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"Meanwhile a doctrine had received the sanction of the Supreme Court, 
that intangible property employed in business in a state has a taxable 
situs there. In a series of cases it was held that money deposited in a 
bank, securities, and credits employed in business in a state not that of 
the owner’s domicile were taxable in the state in which they were em- 
ployed, having there what has often been called a “business situs.” ! 
Mr. Justice Holmes, indeed, went so far in the case of Blackstone v. 
Miller * as to describe money on deposit as for taxing purposes the:same 
thing as a chattel.“ It may fairly be said, as a result of these cases, that 
a bank deposit made in a state in the course of and for the use of a 
business carried on within the state is taxable by the state because it 
has an actual situs there. 

A recent decision of the Supreme Court in the case of Fidelity & 
Columbia Trust Co. v. Louisville * has, however, held that the state of 
domicile of the owner of the deposit might levy a tax upon it, though 
admitting that the state in which the deposit was made might also tax 
it. Mr. Justice Holmes said of the decision in Union Refrigerator Transit 
Co. v. Kentucky, supra, that “this court has not attempted to press the 
principle so far.” 

As a result of this decision it would seem that under no circumstances 
will the doctrine of Union Refrigerator Transit Co. v. Kentucky be ap- 
plied to a tax on intangible property, whether the property has a 
business situs or is for any other reason under the taxable control of a 
state other than that of the owner’s domicile. 





Stock Divipenps as INcomE. — “A word is not a crystal, trans- 
parent and unchanged, it is the skin of a living thought and may vary 
greatly according to the circumstances and the time in which it is used.” 
Mr. Justice Holmes thus commented on the fact that a word does not 
necessarily have the same meaning when used in a statute and in the 
Constitution. The Supreme Court of the United States was passing 
on the much-disputed question of whether a stock dividend declared 
by a corporation on the occasion of transferring a surplus to its capital 
account is income to the stockholders. This time the question came 
up, in the case of Towne v. Eisner,) under the Income Tax Act of 1913.” 
That act provided for a tax to be “levied . . . upon the entire net 
income arising or accruing from all sources . . . to every citizen of the 
United States.” The court held that a stock dividend representing a 





11 New Orleans v. Stempel, 175 U. S. 309; Bristol ». Washington County, 177 U. S. 
133; Metropolitan Life Ins. Co. v. New Orleans, 205 U. S. 395.. 

2 188 U.S. 180. 

13 “There is no doubt that the courts in New York and elsewhere have been loath 
to recognize a distinction for taxing purposes between what commonly is called money 
in the bank and actual coin in the pocket. The practical similarity more or less has 
obliterated the legal difference. . . . We shall not stop to discuss this aspect of the 
case, because we prefer to decide it upon a broader view.’ 

14 38 Sup. Ct. Rep. 40. See Recent Cases, page 806. 


1 38 Sup. Ct. Rep. 158. 
2 38 U.S. Srar. 114, 116, 167; Comp. Stat. (1913), § 6319. 
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surplus earned by the corporation before January 1, 1913, and deckated 
after the passage of the act, was not income to the stockholders within 
the meaning of the act. 

It may be assumed at the outset that the fact that the dividend repre- 
sented a ‘surplus earned before the passage of the act is not important, 
and that the court would have held the same had the surplus been earned 
after the adoption of the act. Nothing in the reasoning of the court 
turns on that point, and it has been held that income earned before 
the act was passed but received after the passage is taxable? The 
question, therefore, presented by the decision is the broad one of whether 
a stock dividend representing the surplus earnings of a corporation is 
income to the stockholders for the purpose of taxation under the act in 
question. 

The question of the status of a stock dividend as income has most 
frequently arisen in connection with the distribution of trust property 
between a life tenant and remainderman, when the settlor has provided 
that the income from stock left in trust should be paid to the former for 
life, and thereafter the corpus of the stock be turned over to the latter. 
The determining factor in these cases is, of course, the intention of the 
settlor, and if the language of the trust indicates what his intention 
with regard to stock dividends was, that will be decisive. It is the cases, 
however, where the only expressed intention is contained in the word 
“income,” that cause the trouble, and on this question a number of 
different rules have arisen in different jurisdictions. It has been held 
that a stock dividend is never income, and hence never goes to the life 
tenant;* that it is always income;® or that it is income so far as it is 
declared out of surplus earned during the life estate, and belonging to 
the life tenant, but capital so far as it is declared out of surplus earned 
before the creation of the trust, and belonging to the remainderman.® 
It would seem that the last is the best rule, for the settlor can hardly 





_ § Edwards v. Keith, 231 Fed. 110; Southern Pac. Co. v. Lowe, 238 Fed. 847; Brusha- 
ber v. Union Pac. R. R., 240 U.S. 1 

In Trefry v. Putnam, 116 N. E. 904, 911, 912, the Massachusetts supreme court 
held, inter alia, that both a stock and a cash dividend were taxable when declared 
after the passage of a statute similar to the federal Income Tax Act, although the 
surplus was earned before the passage of the statute. But see Lynch »v. Turrish, 236 
Fed. 653. That case can be distinguished in that the dividends were paid out of an 
increase in the value of capital, and not earnings, prior to January 1, 1913. 

4 Such is the Massachusetts rule. Cash dividends are income and go to the life 
tenant, and stock dividends are capital and go to the remainderman. Nothing turns 
on when the surplus was earned. Minot ». Paine, 99 Mass. 101; Daland ». Williams, 
tor Mass. 571; see Leland v. Hayden, 102 Mass. 542 

5 Such is the so-called “ New York and Kentucky Rule.” Both stock and cash divi- 
dends go to the life tenant as income, regardless of when the fund out of which they were 
declared was earned. Lowry v. Farmers Loan & Trust Co., 172 N. Y. 137, 64 N. E. 
796; Hite v. Hite, 93 Ky. 257, 20 S. W. 778. But New York a few years ago adopted 
the Pennsylvania rule of apportionment. In re Osborn, 209 N. Y. 450, 103 N. E. 723, 
823. 
® Such is the so-called Pennsylvania rule, in force in the majority of jurisdictions 
of this country. Stock and cash dividends are treated alike, and are apportioned be- 
tween life tenant and remainderman. Earps’ Appeal, 28 Pa. 368. 

In England, ordinary dividends, cash or stock, are income, and extraordinary 
dividends, capital. In re Barton’s Trust, L. R. 5 Eq. 238. 

For a discussion of the law in this country see 16 Harv. L. Rev. 54 See also 
2 Perry, Trusts, §§ 544, 545; 1 MoRAWETz, PrivaTE Corp., § 468. 
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be said to have intended to make his gift to the life tenant depend on the 
policy of the corporation either to divide its earnings as cash, or to 
reinvest them as capital in the hope of increased earnings in the future; 
and, therefore, if the corporation decides on the latter policy, it is fair 
that the life tenant should be compensated by receiving stock equal in 
value to the surplus earned during the life tenancy. The United States 
Supreme Court has held, however, in a case arising in the District of 
Columbia,’ that a stock dividend is not income, but belongs to the 
remainderman. 

Admitting, however, that the better rule may be that a stock dividend 
is income as between life tenant and remainderman, that is neither 
decisive nor of very great weight on the question whether it is income 
for the purpose of taxation. The two cases raise entirely different 
problems. Where trust property is being distributed it is a question of 
what is fair between two donees who each have an interest in the stock, 
and of what was the intention of the settlor. Where the Income Tax’ 
Act is being interpreted it is a question of depriving a person of property, 
and of determining the intent of the legislature to make such deprivation. 
It is a settled rule of construction that a statute imposing a tax is to be 
interpreted strictly, that the tax must be provided for in clear, unequiv- 
ocal language, and that all doubts must be construed in favor of the 
person taxed.* Under such a rule the word “income” must not be 
given a large, loose meaning. 

From this point of view, the decision of the Supreme Court in Towne 
v. Eisner,® that a stock dividend representing surplus earnings transferred 
to capital is not income to the stockholder, is clearly correct. In so 
deciding, the court reversed the decision of the Circuit Court of Appeals,’° 
and held contrary to the Massachusetts supreme court on the same 
question arising under a similar statute." The reasoning of the Circuit 
Court of Appeals and of the Massachusetts court is essentially the same. 
Each court lays stress on the point that, after the issue of the stock 
dividend, the stockholder has something which he did not have before, 
that the relation between him and the corporation has changed to his 
advantage, and that, so far as concerns the accumulation of profits, he 
now has a permanent interest in the enterprise, whereas before he had 
merely a right to share in the profits dependent on the discretion of the 
directors. The federal court argues:” “The objection seems impressive 
that the transaction in no wise affected what the stockholder already had 
except to give him additional pieces of paper evidencing his ownership. 
He does, however, have something different before and after receiving 
the stock. What was before a mere chance that he might receive his 
share of the surplus in cash dividends and a vague right to secure them 
ifthe directors withheld them in a way and to an extent to indicate 
bad faith is now converted into a permanent interest in the capitalized 
surplus.” 





7 Gibbons 2. Mahon, 136 U. S. 5 

® Mutual Benefit Life ins. Co. : Fierold, 198 Fed. 199, 201, citing Spreckels Sugar 
Co. ». McLain, 192 U. S. 397, 416; Benziger ». United States, 192 U. S. 38; United 
: States v. Wigglesworth, 2 Story, 369. 

® Supra, note t. 10 Towne v. Eisner, 242 Fed. 702. 

U Trefry v. Putnam, 116 N. E. 904, g11. ™ 242 Fed. 702, 706. 
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Let us examine this argument. Before the declaration of the dividend 
there was no income to the stockholder. The undivided earnings of the 
corporation were not income to him, for the accumulation of a surplus 
does not of itself entitle the stockholder to dividends, that being within 
the discretion of the directors.* The stockholder has only an indirect 
interest-in the corporate property.* The fact that the stock rose in 
value was not income. It merely meant that the chance of receiving 
income in the form of dividends was becoming more valuable.” The 
issue of a cash dividend would be income for the stockholder, for by the 
issue his indirect interest in the corporate property would be changed 
into a direct control over property of his own. No such change takes 
place when a stock dividend is declared. The corporation parts with 
no property; it merely changes the label on part of its property for 
purposes of bookkeeping. The stockholder receives no property; his 
interest in the corporate assets is identical with what it was before the 
issue, although evidenced by more shares of stock. This interest is no 
more vested in the stockholder, no more certain, than before. The 
corporation has, with one exception, the same control over the property 
as before, and can exercise the same discretion in the use of the property 
as before. That exception, as pointed out by the Massachusetts court 
and the Circuit Court of Appeals, is that dividends may no longer be 
declared from this fund, for it has become capital. But this change in 
the powers of the directors is not income to the stockholder, and it actu- 
ally precludes the possibility of his getting income from the corporation 
as far as that fund is concerned. The declaration of the stock dividend 
has perpetuated the corporated control over the property. Such is the 
reasoning of the United States Supreme Court in the principal case." 
The Massachusetts court and the Circuit Court of Appeals seem to have 
failed to grasp the real nature of a stock dividend.” 

The federal Income Tax Act, passed in 1916,!° provides expressly 
that stock dividends payable out of corporate earnings should be taxed 
as income. The effect of the decision of the Circuit Court of Appeals'® 





3 New York, etc. Ry. v. Nickals, 119 U. S. 296; MorAWweTz, Private Corp., § 276. 

4 Humphrey v. McKissock, 140 U. S. 304. 

© The mere rise in value of stock when there has been no distribution of earnings 
in the form of dividends is generally held not to be income for the life tenant. Board- 
man v. Mansfield, 79 Ccnn. 634, 66 Atl. 169; Tubb v. Fowler, 118 Tenn. 325, 99 S. W. 
988. A fortiori, it should not be income for taxation. 

6 Supra, note 1. ' 

17 It is interesting to note that both in Massachusetts and in the federal courts the 
rule as regards the distribution of trust property is that a stock dividend is not income 
for the life tenant. Supra, notes 4 and 7. The Massachusetts court refused to be 
bound by the rule, on the ground that it was construing the Massachusetts constitution, 
and therefore ought to give the word “income” a liberal interpretation. Trefry ». 
Putnam, 116 N. E. 904, 910, 912. The court, however, was first of all construing the 
statute imposing the tax, where a strict interpretation was in order. The Circuit Court 
of Appeals distinguished the trust case from the one before it on the ground that in 
the former the rule was based on convenience of administration of the trust, thus 
ignoring the principal basis for the decision in the trust case, that a stock dividend was 
not in fact income. Supra, note 7. Moreover, the argument of convenience may be 
directed only against the rule of apportionment between life tenant and remainder- 
man, and has no weight in deciding between the two remaining alternatives of giving 
the whole stock dividend to the life tenant or to the remainderman. 

18 Comp. STAT. (1916) § 6336 6. 19 Supra, note 11. 
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was to hold such a provision constitutional under the Sixteenth Amend- 
ment.” In reversing the decision, the Supreme Court merely held that 
a stock dividend was not.income within the meaning of the statute, so 
that the constitutional question is yet to be decided. The reasoning 
of the Supreme Court, that a stock dividend is not income, is just as, 
applicable to the constitutional question as it was to the interpretation 
of the statute. There is, however, a vital difference between the two 
issues. Not only must the language of the Constitution be given a 
liberal interpretation as opposed to the strict and narrow construction 
given the same language in a statute imposing a tax, but there exists 
also the well-defined policy, often expressed by the courts,” although 
sometimes not followed,” that a statute shall not be declared uncon- 
stitutional unless it is so beyond a reasonable doubt.% Where a coérdi- 
nate branch of the government has put one interpretation on the Con- 
stitution, that interpretation should be upheld by the courts if it is. 
within reason. There is no question but that, when a corporation 
accumulates a surplus, the stockholder is enriched thereby, although 
he may have no direct control over those earnings, for the market value 
of his stock has been increased. If a cash dividend is then declared, the 
stockholder receives an income which is taxable, and the value of his 
stock falls in proportion to the amount of the dividend. If a stock 
dividend is declared, the value of the outstanding stock, the old plus the 
new, is about the same as it was before the issue. Is it reasonable for 
Congress to say that by this issue the stockholder, who has been enriched 
by the prosperity of the corporation, has received an income? Can the 
tax on the stock dividend be upheld as a tax, in effect, on the rise in 
value of the securities due to the accumulation of the surplus?’ That 
is the question on which the Supreme Court must pass. 





RicHt To DiscoNTINUVE EMINENT DoMAIN PRocEEDINGS. — There 
is in every state, in the federal law, and in England some statutory ' 
provision controlling the exercise of the power of eminent domain.” 
However, the statutes very generally fail to go into detail, so a very 
considerable body of eminent domain law must come from the courts, 





20 “The Congress shall have the power to levy and collect taxes on incomes, from 
whatever sources derived, without apportionment among the several states, and with- 
out regard to any census enumeration.” 

21 See the cases cited in THAYER, LEGAL Essays, 13-109. 

% See a Note in the January number of this Review, 31 Harv. L. Rev. 475, and 
an address, cited therein, by Roscoe Pound, TRANSACTIONS, MARYLAND Bar ASSOCIA- 
TION (1909), 301. 

% ‘THAYER, LEGAL Essays, 20-33; CooLey, Const. LIMITATIONS, 253-57. 

* Tt must always be kept in mind that if property is sold at a profit, that is, if the 
stockholder realizes on this rise in value of his securities by selling them, that profit 
is taxable as income. Comp. Stat. (1916) § 6336 6 [c]. 


1 Statute is used throughout this discussion in its broad sense, 7. ¢., as designating 
the written law as contradistinguished to unwritten law. 

2 Strmmson, AMERICAN Statutory Law, §§90-97 and §§ 1140-49; NICHOL:, 
Eminent Domain (2 ed.), § 204; The Lands Consolidation Act, 8 Vict. c. 18 (1845). 
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Owing to the peculiar relation between the parties to an eminent domain 
proceeding the results have not been uniform. An interesting example 
-of this situation is to be found where the question is at what time do 
the rights of the parties vest, or, as raised in the recent case of York 
Shore Water Co. v. Cord, when is it too late for the condemnor to dis- 
continue or abandon, without being held for the full assessed value of 
the property which he has taken some steps to condemn. It is settled 
in the United States, in the absence of an express statute to the contrary, 
that the proceedings may be discontinued at any time before confirmation 
of assessment, or judgment on a verdict. But in some states this right 
to discontinue is conditional on the condemnor reimbursing the owner 
for any expense that he may have incurred and paying court costs.5 
On the other hand, it is settled that after the taking is once completed 
there can be no recovery of the money paid as compensation.® Between - 
these two extremes the authorities are conflicting in their results, and, 
even where the same result is reached, the courts frequently differ in 
their reasons.’ By the weight of authority in the United States the 
condemnor may discontinue or abandon even after confirmation or 
judgment, and the indication is that abandonment or discontinuance 
may be at any time before compensation is actually paid or secured, 

and before possession of the property is taken.® 





8 yo2 Atl. 321 (Me.) See REcENT CASES, page 800. 

4 Lewis, Eminent Doman (3 ed.), §954. Denver & New Orleans R. R. Co. ». 
Lamborn, 8 Colo. 380, 8 Pac. 582; Graff v. Baltimore, to Md. 544; Andrus v. Bay Creek 
Ry. Co., 60 N. J. L. 10, 36 Atl. 826; Milwaukee, etc. R. R. Co. v. Stolze, 101 Wis. 91, 
‘70 N. W. 1113. 

5 Pine Bluff, etc. Ry. Co. v. Kelly, 78 Ark. 83, 93 S. W. 562; Mellichor 2. Iowa , 
City, 116 Iowa, 390, 90 N. W. 8); Matter of Water Commissioners.of Jersey City, 
31 N. J. L. 72; Matter of Waverly Water Works, 85 N. Y. 478; Moravian Seminary ». 
Bethlehem, 153 Pa. St. 583, 26 Atl. 237. 

6 NicHots, EMINENT DomAIN (2 ed.), § 417. Shannahan v. City of Waterbury, 
63 Conn. 420, 28 Atl. 611; Wood »v. Trustees of State Hospital, 164 Pa. St. 159, 30 
Atl. 237. 

_ 7% Lewis, Eminent Domain (3 ed.), §955; NicHoLs, Eminent Domain (2 ed.), 
§ 417; Mitts, Law or Eminent Domain (2 ed.), § 312. Baltimore & Susquehanna 
R. R. Co. v. ‘Nesbit, to How. (U. S.) 395; O’Neill v. Freeholders of Hudson Co., 
‘41 N. J. L. 161; Chicago v. Barbian, 80 Ill. 482; Matter of Rhinebeck R. R. Co., 67 
N. Y. 242. The New Jersey court goes on the theory that the condemnor should 
be permitted to have the price finally ascertained and have a reasonable time there- 
after to accept or reject. The Illinois court adheres strictly to the provision that 
compensation shall be paid for property taken, and says no right to compensation ‘ 
exists until property is taken. The New York court considers the original assessment 
a sufficient basis for condemnor’s election and says that if it elects to go on it is bound 
thereby. In England there can be no discontinuance after notice to treat.’ Lioyp, 
Law or COMPENSATION (6 ed.), chap. III. Rex v: Hungerford Market Co., 4 B. & 
Ad. 327. But the rule is not so strict if condemnors are government commissioners. 
Reg. v. Commissioners, 19 L. J. Q. B. 497. The theory of the English courts is that 
a contract is made when notice to treat is given. 

8 Denver & New Orleans R. R. Co. v. Lamborn, supra; Chicago v. Barbian, supra; 
Manion ». Louisville St. L. & T. Co., 90 Ky. 491, 14 S. W. 532; Graff v. Baltimore, 
supra; Hunt v. Whitney, 45 Mass. 603; Williams v. N. O., M. & T. R. R. Co., 60 Miss. 
689; Silvester v. St. Louis, 164 Mo. 601, 65 S. W. 278; O’Neill v. Freeholders of Hudson 
Co., supra; State v. Cincinnati & Indiana R. R. Co., 17 Ohio St. 103; Stacey ». Vermont 
Cen. R. R. Co., 27 Vt. 39; Port Angeles Pac. R. R. Co. v. Cooke, 38 Wash. 184, 80 Pac. 
305; Baltimore & Susquehanna R. R. Co. v. Nesbit, supra. See 20 Harv. L. REv. 574. 
Contra, Furbish v. County Commissioners, 93 Me. 117, 44 Atl. 364; Drath v. B. & M. 
R. R. Co., 15 Neb. 367, 18.N. W. 717; Matter of Rhinebeck & Conn. R. R. Co., 
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The usual statutory provision is in effect that no private property 
shall be taken for a public purpose without just compensation. The 
nature of the power to take and of the requirement for compensation is 
material to a determination of when rights arise out of condemnation. 
The power of eminent domain is inherent in sovereignty.!° The require- 
ment that just compensation shall be made is a statutory limitation on 
that power.!! Next, it is material to determine whether this limitation 
is a condition precedent or subsequent. If it is precedent no right to 
take the property can vest in the sovereign until it is performed. The 
first statutory limitation of this nature is found in the Magna Charta,” 
where “immediate” payment was made necessary. The history of 
this provision shows that it was important that payment should be 
required to concur with or precede any right to take the property.” 
It was with such provisions, and with books whose writers jealously 
guarded private property “ before then, that our statute writers adopted 
similar provisions. A proper interpretation of our constitutional require- 
ments for just compensation, when private property is taken for public 
purposes, would seem to make compensation a condition precedent to 
the condemnor’s right to take possession.” The state, or any person 
to whom it has delegated its power of eminent domain, should be required 
to pay, tender, or deposit the assessed compensation before it can have 
any vested right to take possession of property under condemnation 
proceedings. Until the condemnor has performed this condition placed 
upon its power, there is no justification for saying it elects to exercise 
its powers to take, and until it does so elect to exercise a power which 
is sovereign, no individual should have a right to payment as if there 
were a taking. To hold otherwise would in effect be imposing con- 
ditions on the power of eminent domain which are not found in the 
statute. 





67 N. Y. 242. In Pool v. Butler, 141 Cal. 46, 74 Pac. 444, the court said, “I think the 
plaintiffs had a right to abandon at any time before the defendants were willing to 
receive it [compensation], or were in a position to demand it.” This is certainly an 
extreme view when it is noticed that the amount assessed had been deposited with 
the county clerk pending appeal. 

® U.S. Const. Art. 5, AMEND.; Stimson, AMERICAN STATUTORY LAW, supra. 

10 THAYER, CASES ON CONSTITUTIONAL LAw, 945 ef seg. In Boom Co. v. Patterson, 
98 U.S. 403, 406, the court says, “The right of eminent domain, that is, the right to 
take private property for public uses appertains to every independent government. 
It requires no constitutional recognition; it is an attribute of sovereignty.” See 15 
Harv. L. REv. 390. 

1 Boom Co. v. Patterson, supra. In United States v. Jones, ro9 U. S. 513, 518 the 
court says, “The provision found in the Fifth Amendment to the Federal Constitution, 
and in the constitutions of the several states, for just compensation for property 
taken, is merely a limitation upon the use of the power. It is no part of the power 
itself, but a condition upon which the power may be exercised.””’ See THAYER, CASES, 
ON CONSTITUTIONAL LAw, 945 et seq. 

2 Chapter 28, “No constable or other bailiff of ours shall take corn or other pro- 
visions from any one without immediately tendering money therefor, unless he can 
have postponement thereof by permission of the seller.” Chapter 30, “No sheriff or 
bailiff of ours or other person, shall take the horses or carts of any freeman for transport 
duty against the will of the said freeman.” 

13 McKecuanteE, Macna Carta (2 ed.), 329, 333-35; LTASWELL-LANGMEAD, ENGLISH 
CONSTITUTIONAL History, 144. 

4 CHasr’s BLACKSTONE (4 ed.), 78. 

% 2 KENT, COMMENTARIES (8 ed.), 39009, note (a). 
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ADMISSIBILITY OF TELEPHONE CONVERSATIONS. — When an ordinary 
conversation, held in the presence of the parties, is offered in evidence 
-the usual questions are: is it relevant; and does it violate the Hearsay 
Rule. But when considering the admissibility of a telephone conversa- 
tion we are immediately confronted with the question: did the witness 
actually speak with the party alleged. Obviously this is a question 
of identification — a question of fact; and much depends on the variant 
circumstances of the individual case, whether there is sufficient evidence 
to warrant this inference of identity. It is, of course, recognized that 
the mechanism of the telephone is sufficiently reliable so that the mere 
fact that the conversation was so conducted should not make it in- 
admissible.' But, on the other hand, it does not follow that since a 
person has placed himself in connection with a telephone system he is 
chargeable with every conversation purported to have been made by 
him.? Fortunately, however, there are in most cases other circum- 
stances sufficient to establish the necessary identity. Can any generaliza- 
tions be made? A very common circumstance is that the witness was 
acquainted with the speaker’s voice, and on the occasion in question 
recognized the voice. This is generally sufficient. But that there 
should be an absolute or presumption-raising criterion —a “voice 
test” — as some cases seem to indicate is quite unfortunate.‘ It is 
well known that in many cases, especially in the commercial dealings 
in our large cities, the voice in fact is not recognized, and yet rights 
and liabilities are continually being established solely on this mode of 
communication. To adhere to a “voice test” as a criterion of admissi- 
bility would be to place many of these transactions beyond the protection 
of the law. It is common experience that there are many other circum- 
stances from which the inference of identity may be reasonably ascer- 
tained, and it is highly important that the courts should give such 
evidentiary matter its full weight consistent with a due regard for the 
interests of the party to be charged with the conversation. But to go 
to the other extreme and say that even though the speaker was not 
identified, yet the evidence should be admitted, “to be given such 
weight as, under the circumstances, the jury thought was proper,” 
seems an inadvisable liberality.’ Conceding then that the mere fact that 
a party calls up purporting to be B is} too dangerous a circumstance 
to rely upon in showing identity; nevertheless, it is conceivable that 
circumstances preceding or following the conversation or indeed the 
‘very subject-matter may serve to establish that identity. On this, the 





1 Shawyer v. Chamberlain, 113 Iowa, 742, 84 N. W. 661. 

2 See Wolfe v. Missouri Pac. R. Co., 97 Mo. 473, 482, 11 S. W. 49, 52. See the 
criticism; Rueckheim Bros. v. Ser Vis Co., 146 Ill. App. 607, 609; 3 WicmorE, Evi- 
DENCE, § 2155, note 7. 

8 Lord Electric Co. v. Morrill, 178 Mass. 304, 59 N. E. 807; Johnson v. Hernig, 
49 Pa. Sup. Ct. Rep. 484. 

4 “Tanner admitted he did not recognize the voice of the person who spoke to him 
through the telephone . . . he could not tell whether it was Obermann’s voice or 
not.” Obermann Brewing Co. v. Adams, 35 Ill. App. 540, 541. See also Kimbark 
v. Illinois Car & Equipment Co., 103 Ill. App. 632, 637. In both cases there were 
other circumstances sufficient at least to go to the jury. 

5 Kansas City Star Co. v. Standard Warehouse Co., 123 Mo. App. 13, 99 S. W. 
765. See 20 Harv. L. REV. 650. 


NOTES 795 


cases seem to be quite generally in accord. The converse situation at 
‘the outset is more reliable. Thus where A, in the ordinary course of 
affairs, gets B’s number from the telephone directory, calls that number, 
and is answered by a party who purports to be B and who does in fact 
carry on an apparently bond fide conversation, this, in average experience, 
would seem to warrant an inference that in fact it was B who answered 
the call. Being a natural inference in ordinary experience it would 
seem to be a permissible inference for a jury, and therefore, it is sub- 
mitted, those circumstances should be considered admissible as sufficient 
evidence to go to the jury on the question of identity. And there is 
considerable judicial support for this position.’ Here again, of course, 
additional circumstances preceding or following the conversation, or 
the very subject-matter, may more clearly establish the identity.® 

The case becomes more complicated, however, when the speaker 
does not purport to be any particular person, but merely a member of 
the B company, authorized to make the statement with which the B 
company is sought to be charged. It must be proved that A did in fact 
speak with someone at the B company’s office, that that person had 
authority to make the statement; and this necessarily involves showing 
who that person was. Obviously it is impossible to establish this by 
direct evidence, and the question again becomes one of determining 
what circumstances are necessary to establish these inferences. We have 
previously considered what set of circumstances are admissible as 
sufficient evidence to go to the jury on the question of the speaker’s 
identity when that speaker purports to be a particular person, and 
those observations are equally applicable here in determining the suf- 
ficiency of the evidence to permit an inference that A spoke with some- 
one at the B company’s office. But how are we to say that such person 
had the requisite authority? It seems clear that if A had gone in person 
to the B company to make a contract, had been referred by someone 
at the information desk to a person who purported to have authority 
to negotiate with him, and who did in fact enter into a transaction, these 
circumstances would be very strong evidence that A did in fact negotiate 
with an authorized agent of the B company, and, indeed in absence 
of rebutting evidence, would warrant a direction to that effect. It may 





® Godair v. Ham Nat. Bank, 225 Ill. 572, 80 N. E. 407; Rogers Grain Co. v. Taunton, 
136 Ill. App. 533. Cf. Rueckheim Bros. v. Ser Vis Co., supra. See also cases in note 8. 

7 “Tn average experience the numbers and addresses contained in the telephone 
company’s directory . . . are found sufficiently accurate to justify its substantial 
trustworthiness. When, therefore, a person so stated to live at the address, and bearing 
the same name as the party sought to be charged, is called for by the telephone at that 
number and address, and answers to the name, admitting the identity, it isto be ac- 
cepted as the same evidence would be if the witness testifying had called in person and 
the ostensible owner had answered and admitted the identity.” Holzhauer v. Sheeny, 
127 Ky. 28, 104 S. W. 1034. See also Globe Printing Co. v. Stahl, 23 Mo. App. 451, 458; 
Guest v. H. & St. J. R. Co., 77 Mo. App. 258. Cf. Young v. Seattle Transfer Co., 33 
Wash. 225, 74 Pac. 375 (admissibility of the telephone conversation does not seem to 
have been questioned). But see Planter’s Cotton Oil Co. v. Western Union Telegraph 
Co., 126 Ga. 621, 55 S. E. 495; Swing v. Walker, 27 Pa. Sup. Ct. Rep. 366, conira. 

8 People v. McKane, 143 N. Y. 455, 33 N. E. 950 (an affidavit of defendant referred 
to the conversation); Davis v. Walter, 70 Iowa, 466, 30 N. W. 804 (testimony of co- 
defendant disclosed the identity); Barrett ». Magner, 105 Minn. 118, 117 N. W. 245 
(previous personal conversation); see also cases in note 6. 
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perhaps be suggested that A could subsequently identify the person 
with whom he dealt. But this would serve only as cumulative force 
rather than a necessary element in establishing that he dealt with an 
authorized agent. We may well suppose a case where A goes to the B 
company, steps up to one of the numerous cashiers’ windows and pays 
a bill to a person having apparent authority to receive money; he does 
not know that person, and undoubtedly could not subsequently identify 
him, and yet no court would hesitate to say that that was sufficient 
evidence to sustain a finding that payment was made to an authorized 
person. It would ‘seem equally clear that if A called up the B com- 
pany —it being shown to the satisfaction of the jury that the con- 
nection was in fact with the B company — and upon proper inquiry 
was connected with a person who purported to be a particular official, 
or a member of a certain department having authority to deal with the 
matter, and such person did in fact proceed with a transaction, these 
circumstances would surely be admissible as sufficient evidence to 
permit a finding that A was talking with a person having the requisite 
authority. But here again we find decisions and statements highly 
prejudicial to this mode of communication. There is, however, con- 
siderable judicial support for the position we have indicated.’° Here 
again, of course, there may be additional circumstances to show that 
authority." If the matter of identity or authority is not in dispute, 
then there are simply the ordinary questions of relevancy and hearsay. 
If after these considerations the conversation is admissible, obviously 
it may be corroborated by a witness who was in the presence of one of 
the speakers. But generally he can testify personally only as to what 
he heard one of the parties say — not both, as in ordinary conversations. 
Granting that he may testify as to what he heard A say to B over the 
telephone, is it proper to permit him to testify as to what A, during the 
conversation or immediately thereafter, told the witness what was 
purported to be B’s answer. It seems only reasonable that in the 
ordinary experiences such testimony should be allowed whether we 
call it part of the res gestae or a permissible invasion of the Hearsay Rule. 
And the courts are inclined to this liberality.” 

A different problem arises where A does not talk with B but with some- 
one who purports to speak as B’s automaton repeating verbatim or in 





® “The sayings of that person [one who responded to the call ‘Is this the Western 
Union’ and proceeded to take the message] would not be admissible against the defend- 
ant until the fact of agency had been established,” thus indicating that the court did 
not recognize the circumstances of the call admissible as sufficient evidence to permit 
a finding of the fact of agency. Planter’s Cotton Oil Co. ». Western Union Telegraph 
Co., supra. See also Obermann Brewing Co. v. Adams, supra; Kimbark ». Illinois 
Car & Equipment Co., supra. 

10 “The burden was on the defendant company who had possession management and 
control of the telephone, to show affirmatively that the order was accepted by an 
unauthorized person or not accepted at all.” Star Bottling Co. v. Cleveland Faucet 
Co., 128 Mo. App. 517; Rock Island & P. R. Co. v. Potter, 36 Ill. App. 590; Gilliland 
v. Ry. Co., 85 S. C. 26, 67 S. E. 20;;Gardner ». Hermann, 116 Minn. 161, 133 N. W. 558. 

ti Missouri Pac. R. Co. 9. Heidenheimer, 82 Texas, 201, 17 S. W. 608; Godair v. 
Ham Nat. Bank, supra. 

2 Miles 2. Andrews, 153 Ill. 262,38 N. E. 644; Northern Assurance Co. ». Morrison, 
162 S. W. 411 (Texas Civ. App.); "McCarthy v. Peach, 186 Mass. 67, 70 N. E. 1029. 
See also 27 Harv. L. REv. 683. 
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substance what B has directed him tosay. This is a subject not peculiar 
to telephone conversations, but involves the well-known principles of 
interpreters as agencies of communication." 





RECENT CASES 


AGENCY — Scope oF AGENT’s AUTHORITY — PRINCIPAL’s LIABILITY UNDER 
WoRKMEN’S CoMPENSATION AcT TO PERSON EMPLOYED By AGENT TO ASSIST 
IN EMERGENCY. — Defendant’s servant asked aid from plaintiff in getting a 
wagon out of the mud. In attempting to assist, plaintiff was injured. He 
sues under the Workmen’s Compensation Act. (1913 MINN. GEN. Star. 
§ 8195.). Held, that he may recover. State ex rel. Nienaber v. District Court of 
Ramsey County, 165 N. W. 268 (Minn.). 

An agent is justified in assuming extraordinary powers in an emergency. 
Terre Haute, etc. R. Co. v. McMurray, 98 Ind. 358. See Story, AGENCY, 6 ed., 
§ 141. His conduct must be necessary and limited to the exigencies of the 
case. Gwilliam v. Twist, [1895] 1 Q. B. 557, [1895] 2 Q. B. 84; Foster v. Smith, 
2 Coldw. (Tenn.) 474; Vandalia R. Co. v. Bryan, 60 Ind. App. 223, 110 N. E. 
218. See 29 Harv. L. REv. 547. An agent, ordinarily without authority to 
employ, may have such incidental power in an emergency, and it has been held 
that the person employed is a fellow-servant of the one by whom he is employed. 
Gunderson v. Eastern Brewing Co., 71 Misc. (N. Y.) 519, 130 N. Y. Supp. 785; 
Brooks v. Central Ste. Jeanne, 228 U. S. 688. See F. R. Mechem, “ Master’s 
Liability to Third Persons for the Negligence of a Stranger Assisting his 
Servant,” 3 Micu. L. REv. 198. There seems to be no reason why the person 
employed could not recover under the Workmen’s Compensation Act. See 
Paul v. Nikkel, 1 Cal. I. A. C. 648, 650. It is no objection that the work was 
only casual. Ginther v. Knickerbocker Co., 1 Cal. I. A. C. 458. However, the 
facts in the case do not seem to make the defendant an “employer” within the 
Minnesota statute, which defines an “employer” as one “who employs an- 
other to perform a service for hire.” See 1913 Minn. GEN. Start. § 8230. 
Georgia Pacific R. v. Propst, 83 Ala. 518, 3 So. 764, 85 Ala. 203, 4 So. 711. The 
cases have drawn a rather rough distinction between the volunteer who is 
acting partly to protect his own interests and the volunteer who is not, holding 
that the latter becomes an employee, while the former does not. Street Ry. Co. 
v. Bolton, 43 Ohio St. 224; Wright v. London, etc. R. Co., 1 Q. B. D. 252; Mayton 
v. T. & P. R., 63 Texas, 77. 


ATTACHMENT — GROUNDS — WHETHER AN ACTION FOR FRAUD AND 2ECEIT 
Is AN ACTION “ARISING ON ConTRACT.” — A statute provides that no attach- 
ment shall be granted on the ground that the defendant is a non-resident for 
“any claim other than a debt or demand arising upon contract.” (OHnIo GEN. 
Cope, § 11819.) The present defendant sued a non-resident “for fraud and 
deception ”’ in inducing the defendant to buy certain shares of stock and attached 
his property. The plaintiff made a subsequent attachment of this same prop- 
erty, and attacked the prior attachment as not “arising on contract.” Held, 
that the prior attachment prevails. Weirick v. Mansfield Lumber Co., 117 
N. E. 362 (Ohio). 





13 Herendeen Mfg. Co. v. Moore, 66 N. J. L. 74, 48 Atl. 525; Sullivan v. Kuykendall, 
82 Ky. 489; Oskamp v. Gadsden, 35 Nebr. 7, 52 N. W. 718. See 1 Wicmore, Ev1- 
DENCE, § 699. 
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Though the forms of bringing action have generally been abolished, as in 
Ohio, the distinction in substance, not form, between tort and contract, is still 
considered rudimentary and fundamental. Holt Ice Co. v. Arthur Jordan Co., 
25 Ind. App. 314, 57 N. E. 575; Howland v. Needham, 10 Wis. 495. Deceit is a 
tort action, and though the method of committing the wrong was through the 
medium of a contract the action is nevertheless one in tort and not contract. 
Francisco v. Hatch, 117 Wis. 242, 93 N. W. 1118. It has been held expressly 
that an action to recover damages for fraudulent representations acted on does 
not arise on contract. In re Harper, 175 Fed. 412. If the suit is to rescind the 
contract because of fraud and get back the consideration, there is authority 
that it is an action arising on contract. May v. Disconto Gesellschaft, 113 Ill. 
App. 415, 71 N. E. 1001; Nethery v. Belden, 66 Miss. 490, 6 So. 464. Contra. 
Ryles v. Shelby Mfg. Co., 93 Mo. App. 178. But it would seem that such an 
action properly sounds in quasi-contract on grounds of unjust enrichment. 
This would differentiate it from both contract and tort. See KEENER, QUASI- 
CONTRACTS, 198; WoopwarD, Quasi-ConTRACTs, §§ 4, 5, 281. The case seems 
unsound and is illustrative both of the fading distinction between forms of 
action in the minds of courts and of a blurred conception of the basic difference 
between tort and contract. 


BILLs AND Notes — CHECKS — NEGLIGENCE OF DRAWER — YOUNG VERSUS 
Grote. — The plaintiff’s confidential clerk, whose duty it was to prepare 
checks for signature, presented a check blank as to words of amount but having 
“£2. 0.0” in the space provided for figures. The plaintiff signed. The clerk 
subsequently wrote ‘‘one hundred and twenty pounds” in the space provided 
for words, inserted “1” and “o” on either side of “2,” cashed the check for 
£120 with the drawee-bank, and absconded. The plaintiff sues the bank for 
the amount charged to his account less £2. Held, he cannot recover. Mac- 
_ millan v. London Joint Stock Bank, Lid.{1917] 2 K. B. 439 (C. A.). 

For a discussion of this case, see Notes, page 779. 


CARRIERS — BAGGAGE — LIABILITY FoR Loss or HAND-BAGGAGE. — Before 
making up plaintiff’s lower berth, the porter, an employee of defendant, placed 
plaintiff’s camera in the unused upper berth. Next morning the camera was 
gone. Plaintiff sues for the value thereof. Held, that having assumed charge 
of the camera, defendant was bound to restore it or account for its loss. Palmer 
v. Pullman Co., 167 N. Y. Supp. 610. 

With respect to the personal effects of its patrons, a sleeping-car company 
is not held to the liability of a common carrier or innkeeper. Lewis v. New 
York, etc. Co., 143 Mass. 267, 9 N. E. 615; Pullman Co. v. Smith, 73 Ill. 360. 
Contra, Pullman Co. v. Lowe, 28 Neb. 239, 44 N. W. 226. See 2 HUTCHINSON, 
CARRIERS, 3 ed., § 1130. Its liability is for negligence, and mere proof of the 
loss, if unexplained, justifies a recovery on analogy to the doctrine of res ipsa 
loquitur. Goldstein v. Pullman Co., 220 N. Y. 549, 116 N. E. 376; Kates v. 
Pullman Co., 95 Ga. 810, 23 S. E. 186. Contra, Springer v. Pullman Co., 234 
Pa. 176, 83 Atl. 98. Hence the question of custody does not assume import- 
ance. It is otherwise, however, where a railroad company or other common 
carrier is defendant in suit, for it is not liable as an insurer where there has 
been no bailment to it. Weeks v. New York, etc. R. Co., 72 N. Y. 50; Bunch 
v. Great Western R. Co., 17 Q. B. D. 215. Where control is not exclusive in 
either the carrier or the passenger, the authorities are conflicting. See 3 
HUTCHINSON, CARRIERS, 3 ed., §§ 1257-65. See also 25 Harv. L. REv. 178, 
notes 17, 18. On facts similar to the principal case, a carrier has been held 
liable as aninsurer. Nashville, etc. R. Co. v. Lillie, 112 Tenn. 331, 78S. W. 1055. 
It is submitted, however, that in such cases the act of the employee is a mere 
courtesy, and that strictly there is no bailment to the carrier. 
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ConFLict or Laws — Capacity TO CONTRACT — ENFORCEMENT OF FOREIGN 
CONTRACTS AGAINST THE PuBLIC PoLicy OF THE Forum. — A married woman 
domiciled in Texas, by whose laws she was incapable of making a valid con- 
tract of suretyship, made such a contract in Illinois where a married woman 
has such capacity. She was sued in the District Court of the United States 
for the Northern District of Texas. Held, that she is not liable. Union Trust 
Co. v. Grosman, U.S. Sup. Ct. Off., Oct. Term, 1917, No. 106. 

The authorities are in confusion as to what law governs the validity of a 
contract. One line of cases takes the view that the law of the place of perform- 
ance governs. Pritchard v. Norton, 106 U.S. 124. Another view is that the 
law of that place governs which the parties intend shall govern. Gibson v.’ 
Connecticut Fire Ins. Co., 77 Fed. 561. A third line of cases holds that the law 
of the place of making the contract governs. Garrigue v. Keller, 164 Ind. 676, 
74 N. E. 523. Much is to be said for the view that the validity of a contract is 
to be governed by the /ex loci contractus. See J. H. Beale, “What Law Governs 
the Validity of Contracts?” 23 Harv. L. Rev. 1. Additional confusion appears 
in the authorities when the question of capacity to make a contract arises. One 
line of authorities holds that the law of the place where the contract is made 
determines the capacity of the parties. Mulliken v. Pratt, 125 Mass. 374. See 
Story, Conriict oF Laws, 8 ed., §§ 102, 1024@, 102 b. Another takes the 
view that the domicile of the parties determines their capacity to contract. 
In re Cooke’s Trusts, 56 L. J. Ch. 637. See Dicey, Conriict or Laws, Rule 
146. The principal case adopts none of the above views, but proceeds upon the 
basis that though the contract might have been valid if sued upon elsewhere, 
it was unenforceable in Texas because against public policy. The question of 
whether the contract of a married woman is against the public policy of a state 
is one upon which judges may differ. Cf. Garrigue v. Keller, supra; Bank v. 
Shaw, tog Tenn. 237, 70 S. W. 807. 


Contracts — DEFENSES — “ RESTRAINT OF PRINCES” IN CHARTERPARTIES. 
— Residents of Sweden, owners of a Swedish vessel, entered into an English 
charterparty by which the vessel was to make certain voyages subsequently 
prohibited by Swedish emergency legislation. The ship was at an English 
port. The charterparty contained the usual exception as to restraints of 
princes. The plaintiff brought an action to restrain the use of the vessel except 
in accordance with the contract. Held, that it is enough that the Swedish 
government is capable of enforcing the restraint upon the persons having the 
custody of the ship, and that the prohibition operates as a restraint of princes. 
Furness, Withy & Co. v. Rederiaktiegolabet Banco, [1917] 2 K. B. 873. 

This decision depends wholly upon the significance of the common phrase, 
“restraints of princes.” Seé DucKwoRTH, CHARTERPARTIES AND BILLS OF 
LaDING, 2 ed., 136. Mere illegality by foreign law does not excuse perform- 
ance of a contract, unless by rendering performance impossible it may be 
brought within an express or implied condition. Tweedie Trading Co. v. 
McDonald Co., 114 Fed. 985. See STEPHENS, CHARTERPARTIES, 145. See 
also 15 Harv. L. REv. 63; 18 [bid., 384. ‘‘ Restraint of princes” is to be under- 
stood in its natural and ordinary meaning. Statements that restraints must 
be actual and operative, and not merely expected and contingent, must be 
read in connection with the special facts of the particular case. Cf. Richardson 
v. Maine Ins. Co., 6 Mass. 102, 120. But see LEGGETT, CHARTERPARTIES, 
2 ed., 341. The exception should not be confined to restraint of the vessel 
itself; indeed the term “restraint” seems more applicable to persons than to 
things. Restraints, of course, commonly arise from the interference of a sov- 
ereign with the dominion over the vessel itself, as by blockade, embargo, or 
quarantine. Aubert v. Gray, 3 B. & S. 163; Geipel v. Smith, L. R. 7 Q. B. 404. 
See Olivera v. Un. Ins. Co., 3 Wheat. (U. S.) 183, 194. The exception does 
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not apply to detention as a result of ordinary legal proceedings, nor to restraints 
by persons acting in defiance of law. Finlay v. Liverpool, etc. Co., 23 L. T. R. 
251; Nesbitt v. Lushington, 4 T. R. 783. See Northern Pacific Ry.-Co. v. Am. 
Trading Co., 195 U. S. 439, 468. The principal case probably extends the 
meaning of “restraints of princes,” but the decision is not without the sup- . 
port of well-considered dicta. See Sanday & Co. v. British, etc. Marine Ins. 
Co. [1915] 2 K. B. 781, 800, 827; Nobel’s Explosives Co. v. Jenkins & Co. [1896] 
2 Q. B. 326, 331; Rodoconachi v. Elliott, L. R. 9 C. P. 518, 522. But see 
Bradlie v. Maryland Ins. Co., 12 Pet. (U. S.) 378; 402; Miller v. Law Accident 
Ins. Co. [1903] 1 K. B. 712, 721. See also ScrutroN, CHARTERPARTIES AND 
BILts oF LADING, 7 ed., 207 


DeatH BY WroncruL Act — STATUTORY LIABILITY IN GENERAL — L1A- 
BILITY FOR FAILURE TO PERFORM A CONTRACT TO HEAT PREMISES. — The de- 
fendant, as part of his contract with a tenant, agreed to keep the premises 
heated. He failed to do so, and the tenant contracted a severe cold which, it 
is alleged, later resulted in his death. A statute allows an action for the benefit 
of the next of kin of a deceased person whose death was caused by the wrongful 
acts or omissions of another (1913 MINN. GEN. Start. § 8175). Held, that 
the plaintiff may recover. Keiper v. Anderson, 165 N. W. 237 (Minn.). 

Tort will lie for negligent misfeasance in the performance of a thing agreed 
upon. Flint Mfg. Co. v. Beckett, 167 Ind. 491, 79 N. E. 503; Stock v. Boston, 149 
Mass. 410, 21 N. E. 871. Generally it will not lie for negligent nonfeasance in 
the performance of a contract. Samuel v. Novak, 99 Md. 558, 58 Atl. 19; Shick 
v. Fleischhauer, 26 App. Div. (N. Y.) 210. Here it might be argued that the 
defendant’s only breach was a failure to act. But the essence of the transaction 
was that the defendant undertook to keep his tenant warm, and so negligently 
performed his agreement that injury resulted. Bearing out this view is a 
previous Minnesota case that is very much in point. Glidden v. Goodfellow, 
124 Minn. ror, 144 N. W. 428. It would seem to follow that plaintiff may 
recover, for although the act seems clearly to be a “death” statute, and not 
a “survival” statute, the court construes it as the latter. See 15 Harv. 
L. REv. 854; 30 Harv. L. REv. 396. But even under a death statute, plaintiff 
should recover, provided the element of damage is present. Under such stat- 
utes, the cause of action arises from a tort to the plaintiffs. See 15 Harv. 
L. Rev. 854. The principal case would satisfy that requirement; it is well 
settled that a wrong to one person may arise out of breach of a contract with 
another. Cf. Rex v. Pittwood, 19 Times L. Rep. 37. Under a death statute, it 
is immaterial whether the deceased would have had a cause of action had he 
survived. ° 


EmIneNT Domain — RicHT TO ABANDON PROCEEDINGS. — A water com- 
pany instituted proceedings to condemn land, and, after damages had been 
assessed and the assessment confirmed, attempted to abandon the proceedings. 
Held, that the company cannot withdraw. York Shore Water Co. v. Cord, 
102 Atl. 321 (Me.). 

For a discussion of this case, see Notes, page 791. 


EVIDENCE — GENERAL PRINCIPLES AND RULES OF EXCLUSION — ADMISSI- 
BILITY OF TELEPHONE CONVERSATIONS. — The bailee of a horse, in attempting 
to establish that the owner had been notified before the expense was incurred, 
offered the veterinary as a witness to testify to a conversation by telephone 
with one whose voice the witness did not recognize but who said he was the 
servant of the owner. Held, that the alleged conversation was not admissible. 
Smarak v. Segusse, 102 Atl. 354 (N. J.). 

For a discussion of this case, see Notes, page 794. 
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EVIDENCE — RES GESTAE — CONTEMPORANEOUSNESS OF THE DECLARA- 
TION AND THE Act. — In a suit on an accident insurance policy the evidence 
showed that the deceased was seized with a violent fit of coughing while brush- 
ing his teeth. As soon as he could speak, some fifteen minutes later, he told 
his wife that bristles from the tooth brush had choked him. Held, that this 
was admissible to show the cause of death as part of the res gestae. Eby v. 
Travelers’ Ins. Co., 102 Atl. 209 (Pa.). 

The principal case raises the question of how nearly contemporaneous with 
the act in issue a declaration must be to be admissible in evidence as part of 
the res gestae. Some of the authorities virtually require that it be simultaneous. 
Regina v. Bedingfield, 14 Cox C. C. 341; Parker v. State, 136 Ind. 284,35 N. E. 
1105. The other authorities allow such declarations to come in, when in the 
opinion of the trial judge, they have that degree of spontaneity which negatives 
premeditation and hence possible fabrication. Insurance Co. v. Mosley, 8 
Wall. (U. S.) 397; Washington, etc. Co. v. McLane, 11 App. D. C. 220. See 
WicmoreE, EvipENCcE, § 1750. Under the former rule time is apparently the 
determinant, and logically the most deliberate of self-serving evidence would 
be admissible if made simultaneously with the act. The latter rule makes the 
absence of deliberation the deciding factor, time being but an element in that 
consideration. See CHAMBERLAYNE, EVIDENCE, § 3007. The principal case 
is in accord with the second view and seems especially supportable i in analogy 
with the comparatively recent extension of the spontaneity principle to declara- 
tions made by a person rendered unconscious, upon regaining consciousness, 
even though considerable time has elapsed. Britton v. Washington, etc. Co., 
59 Wash. 440, 110 Pac. 20; Paris, etc. Co. v. Calvin, 103 S. W. 428 (Texas); 
Missouri, etc Co. v. Moore, 24 Texas Civ. App. 489, 59 S. W. 282. Cf. Sutton v. 
Southern ’Ry., 82 S. C. 345, 64 S. E. gor; Christopherson v. Chicago, etc. Co., 
135 Lowa, 409, 109 N. W. 1077. 


FORFEITURE — Equity — Suit To Quiet TITLE FOR BREACH OF CONDITION 
SUBSEQUENT. — The plaintiff conveyed land to the grantor of the defendant, 
subject to building restrictions, and provided in the conveyance that “any 
violation of the foregoing conditions and instructions by the grantee, his 
heirs or assigns, shall work a forfeiture to all title in and to said lots.” The 
defendant built contrary to |jthe restrictions, and the plaintiff filed a bill in 
equity to quiet title. Held, that although equity would not work a forfeiture, 
the decree should be granted, since the title was already forfeited by the breach. 
Sanderson v. Dee, 168 Pac. 1too1 (Okla.). 

A condition subsequent, which provides that a given estate may be termi- 
nated, on breach of the condition, should be distinguished from a conditional 
limitation, which provides that the estate shall continue until the happening 
of an event. See 4 Kent, COMMENTARIES, 126 (*). Although in the latter . 
case the happening of the event immediately vests the estate in the remain- 
derman, breach of a condition subsequent does not ipso facto vest the estate in 
the grantor. Until the grantor enters or sues in ejectment, title remains in the 
grantee. Lewis v. Lewis, 74 Conn. 630, 51 Atl. 854; Miller v. Levi, 44 N. Y. 480. 
If the condition in the principal case were in favor of a stranger, it would be 
construed as a conditional limitation, to prevent the heir of the grantor from 
defeating the remainder by not entering. Proprietors, etc. v. Grant, 3 Gray 
(Mass.), 142. See 2 BLACKSTONE, COMMENTARIES, 155 (*). But, being in favor 
of the grantor, the language used seems to import a condition subsequent. 
Cf. Ruch v. Rock Island, 97 U. S. 693. Although equity will not work a for- 
feiture, it will protect legal title, even though acquired by forfeiture. Lowrey 
v. Finkleslon, 149 Wis. 222, 134 N. W. 344; Shannon v. Long, 180 Ala. 128, 
60 So. 273. But where title is not yet in the grantor, a decree quieting title 
amounts to working a forfeiture, and would seem therefore to be improper. 
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Donnelly v. Eastes, 94 Wis. 390, 69 N. W. 157; Birmingham v. Lesan, 77 Me. 
494, 1 Atl. 151. 


FRANCHISES — RiGHT TO ENJOIN COMPETITOR ILLEGALLY DOING BUSINESS 
WITHOUT A LICENSE. — Bill to enjoin defendant from operating a jitney-bus 
line in competition with complainant on ground that defendant’s franchise 
was invalid because not signed by the mayor. Held, that the complainant is 
entitled to a perpetual injunction. Memphis Street Ry. Co. v. Transit Co. et al., 
198 S. W. 890 (Tenn.). 

A franchise confers privileges which are exclusive in their nature against 
all persons upon whom similar rights have not been conferred. Elizabethtown 
Gas Light Co. v. Green, 46 N. J. Eq. 118, 18 Atl. 844, 846. The rights are 
essentially in all respects property. City of Louisville v. Cumberland Telephone 
& Telegraph Co., 224 U.S. 649; City of Morristown v. East Tenn. Telephone Co., 
115 Fed. 304. Any person attempting to exercise such rights without legis- 
lative sanction invades the private property rights of one holding a valid 
franchise and may be restrained at the instance of the owner. Bartlesville 
Electric Light & Power Co. v. Bartlesville Interurban Ry. Co., 26 Okla. 453, 
109 Pac. 228; Millville Gas Light Co. v. Vineland Light & Power Co., 72 N. J. 
Eq. 305, 65 Atl. 504. Ina few jurisdictions the courts have proceeded on the 
ground that the complainant seeks to prevent competition with it, and have 
refused to grant an injunction. Coffeyville Gas Co. v. Citizens Natural Gas 
Co., 55 Kan. 173, 40 Pac. 326; Market R. Co. v. Central R. Co., 51 Cal. 583. 
Whether competition is so desirable as to justify this refusal of protection to a 
property right is questionable. Text-writers do not favor the doctrine. See 
Ditton, MuNICIPAL CORPORATIONS, § 1244. 


INSANE PERSONS — GUARDIANSHIP AND PROTECTION — RIGHT OF GUARDIAN 
oF INSANE WiDow To DISSENT FROM WILL. — By statute a widow may elect 
whether to take under her husband’s will or by descent (1903, ME. REV. 
, Stat. c. 77, § 13). The guardian of an insane widow petitioned the probate 
court to be allowed to elect against the will. Held, that neither the guardian 
nor the court could exercise the widow’s right for her. Clark v. Boston Safe 
Deposit & Trust Co., 102 Atl. 289 (Me.). 

A widow’s right of election, being personal, does not survive to her heirs or 
personal representatives. Donald v. Portis, 42 Ala. 29; Welch v. Anderson, 
28 Mo. 293. A few jurisdictions hold in accord with the principal case that if 
the widow is incompetent the right is defeated. Crenshaw v. Carpenter, 69 Ala. 
572; Lewis v. Lewis, 29 N. C. 72. But the great weight of authority is that if 
the widow is incompetent the right may be exercised by a court of equity or by 
the guardian under the supervision of some court. Penhallow v. Kimball, 
61 N. H. 596; Kennedy v. Johnston, 65 Pa. 451; In re Andrews’ Estate, 92 Mich. 
440, 52 N. W. 743; Trower v. Spady, 117 Va. 173, 83 S. E. 1049. See PAGE, 
WILLS, 719. This result has been generally reached by judicial decision, but 
in a few states it has been enacted by statute. See 1910, On10 GEN. CoDE, 
§ 19574; 1908, N. C. Rev. Cope, § 3080; Mo. Rev. Star. § 355. The court in 
making its election leans toward the will. In re Bringhurst, 250 Pa. 9, 95 Atl. 
320. But it considers the interests of the incompetent party and no one else. 
Spruance v. Darlington, 7 Del. Eq. 111, 30 Atl. 663. The decision of the 
principal case seems to be an example of the hostility of many courts toward 
statute law. 


INTERNATIONAL LAW — LEGATIONS AND Diplomatic AGENTS — IMMUNITY 
or DrpLomatic AGENTS FROM Suits: EXTENT OF WAIVER. — The defendant, 
an accredited minister of a foreign sovereign, having waived his diplomatic 
immunity, was surcharged with a sum of money upon his accounts in ad- 
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ministration proceedings, and on his failure to comply with an order for pay- 
ment of the amount into court, the plaintiff, a beneficiary under the estate, 
asked leave to issue a writ of sequestration against personal property of the de- 
fendant. Held, that the writ will not issue. Imre Suarez, 117 Law T. Rep. 239. 

It is well settled that a diplomatic official, his family and subordinates, 
are immune from local process in the jurisdiction to which he is accredited. 
See WESTLAKE, PRIVATE INTERNATIONAL Law, 5 ed., § 194; 1 Kent, Com- 
MENTARIES, 15, 38. This immunity extends to business adventures outside 
the scope of his official duties. Magdalena v. Martin, 2 E. & E. 94. But a 
diplomatic official may submit to local jurisdiction by an express or implied 
waiver of his immunity. Taylor v. Best, 14 C. B. 487. The rule of immunity 
is not based upon any considerations inherently peculiar to the person of a 
diplomatic agent, but rather upon a decent respect for the interests of the 
foreign sovereign’ whom he represents, which forbids that the usefulness of 
the envoy to his superior be impaired, or that the dignity of his office be vio- 
lated. See HALL, INTERNATIONAL Law, 5 ed., 172. It has been argued that 
from this it follows that any waiver of immunity by an envoy without the 
assent of his sovereign is inoperative. See 27 Harv. L. REv. 489. There are 
dicta to this effect in the American decisions. See United States v. Benner, 
24 Fed. Cas. 1084, 1087; Valarino v. Thompson, 7 N. Y. 576, 579. Whether 
or not it is necessary to hold a waiver without the assent of the sovereign 
inoperative for all purposes, and the court in the present case expressly left 
this problem open, it is clear that any proceedings against a foreign diplomatic 
envoy based on his waiver of immunity, not assented to by his sovereign, must 
stop short of an execution on the person or personal property of the official, 
if the requisite respect for the foreign sovereign is to be preserved. The decision 
in the present case was based on the Diplomatic Privileges Act of 1708, which 
provides in terms that any writ or process against the person or personal 
property of a foreign diplomatic official shall be void. See 7 ANNE, c. 12. 
But this statute is merely declaratory of the common law. See Viveash v. 
Becker, 3 M. & S. 284, 291. Inability to enforce a judgment against a foreign 
diplomat does not render the judgment nugatory, for the inability is only 


temporary. 


MASTER AND SERVANT — WORKMEN’S COMPENSATION Act — MINOR 
EMPLOYED IN VIOLATION OF STATUTE. — Statute prohibits the employment 
of children under the age of fourteen between 9 P.M. and6a.mM. Plaintiff, 
a child of thirteen, was accidentally injured while working for defendant at 
3 A.M. He brings action under the Workmen’s Compensation Act. Held, 
that plaintiff cannot recover. Pounteney v. Turton, 34 Times L. Rep. 103. 

By the general rule of statutory construction, statutes not purely remedial 
apply only to such cases as fall within their language. United States v. Golden- 
berg, 168 U.S. 95; Smith v. Boston & Albany R. Co., 99 App. Div. 94, 91 N. Y. 
Supp. 412. The Workmen’s Compensation Act applies only where the relation 
of master and servant actually exists. Gooch v. Citizens’ Electric St. Ry. Co., 
202 Mass. 254, 88 N. E. 591; Flower v. Buck, 159 N. Y. Supp. 1042. But the 
law does not recognize the existence of the relation of master and servant, when 
the contract purporting to create the relation and the employment under 
such contract are illegal and against public policy, for an illegal contract is 
itself void. Wallace, Sup’t v. Cannon, 38 Ga. 199; Gennert v. Wuestner, 53 
N. J. Eq. 302, 31 Atl. 609. Hence the principal case would appear to be 
sound, since the action was brought under the Workmen’s Compensation Act, 
and this act does not apply. Kemp v. Lewis, [1914] 3 K. B. 543. A more inter- 
esting question would have been raised had the case been based on common-law 
principles, as an action for negligence. Here it would seem that the child is 
not barred by the violation of the statute. Braasch v. Michigan Stove Co., 
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153 Mich. 652, 118 N. W. 366; Beauchamp v. Sturges & Burn Mfg. Co., 250 
_ Ill. 303, 95 N. E. 204. And the employer is liable, even in case of a pure acci- 
dent, as the act of employment contrary to the statute is negligence per se, 
giving a basis for the action, if the employment is a proximate cause of the 
injury. Kircher v. Iron Clad Mfg. Co., 134 App. Div. 144, 118 N. Y. Supp. 
823; Osborne v. McMasters, 40 Minn. 103, 41 N. W. 543; Monroe v. Hartford 
St. Ry, Co., 76 Conn. 201, 56 Atl. 498. See Smith v. Mine & Smelter Co., 
32 Utah, 21, 30, 88 Pac. 683, 686. Cf. E. R. Thayer, “Public Wrong and 
Private Action,” 27 Harv. L. REv. 317. 


PusBLic OFFICERS — NATURE OF PUBLIC OFFICE — BEGINNING OF TERM. — 
A statute increased the salary of holders of certain judicial offices, who should 
be thereafter elected or who had been elected, but whose terms of office had 
not commenced (1915 Itt. Laws, 442, § 1). The commencement of the term 
was not fixed by the statute creating said offices. Relator was duly elected 
but had not assumed the duties of his office. He sues for the increased allow- 
ance. Held, that the term of office began on the date of election. People ex rel. 
Holdom v. Sweitzer, 117 N. E. 625 (Ill.). 

Statutes creating public offices usually specifically defer the commencement 
of the term to an. appreciable time after election to give the new incumbent 
opportunity to arrange his affairs and qualify for office. See MECHEM, PUBLIC 
OFFICERS, § 386. In the absence of such provision, however, the term will run 
from the date of election. State v. Constable, 7 Ohio, 7; Haight v. Love, 39 
N. J. L. 476. But cf. Brodie v. Campbell, 17 Cal. 11. The question suggests 
itself as to who is vested with authority where qualification of the new official 
is delayed. At the common law an officer’s rights and duties ceased at the 
expiration of histerm. People v. Tieman, 30 Barb. (N. Y.) 193; State v. Sheldon, 
8S. D. 525. See Badger v. United States, 93 U.S. 599, 601. But cf. Anon., 
12 Mod. 256. Ina few jurisdictions a holding over was permitted for considera- 
tions of convenience, until a successor was qualified. Robb v. Carter, 65 Md. 
321, 4 Atl. 282; Tuley v. State, 1 Ind. 500. However, almost everywhere today 
statutes or constitutions provide for a holding over until the new officer quali- 
fies. See WILLIAMS, PuBLIC OFFICERS, 10 Lis. Am. L. & Pr. 150. The rights 
and duties of the extended period are not varied, and a resignation is permitted 
if allowed during the term. State v. Page, 20 Mont. 238, 50 Pac. 719. The 
decision in the principal case seems sound, and the statutory distinction between 
election and incumbency inapplicable to relator’s term of office. 


STATUTE OF FRAUDS — INTEREST IN LANDS — PAROL RESCISSION OF CON- 
TRACT FOR SALE OF LAND. — An executory written contract for the sale of land 
was rescinded by a subsequent oral agreement. Held, that the agreement to 
rescind was not within the Statute of Frauds. Ely v. Jones, 168 Pac. 1102 
(Kan.). 

It is well settled that equitable interests are within the statute. Toppin v. 
Lomas, 16 C. B. 145; Dougherty v. Catlett, 129 Ill. 431, 21 N. E. 932. Sincea 
binding contract for the sale of land creates an equitable interest in the land 
in the purchaser, it would seem that a rescission, which is tantamount to a 
reconveyance of this equitable interest, would be within the statute. This 
reasoning has the approval of most courts and text-writers. Dougherty v. 
Catlett, supra; Dial v. Crain, 10:Tex. 444; Hughes v. Moore, 7 Cranch (U.S.), 
176. See Carr v. Williams, 17 Kan. 575, 582. See also BROWNE, STATUTE OF 
Fraups, § 267; SmitH, STATUTE OF FRAupsS, § 3631; WILLISTON, SALES, 140, 
note 1. However, the principal case has the support of some authority. See 
Goss v. Lord Nugent, 5 B. & Ad. 58, 66. If the contract did not give an equitable 
interest in the land, it would be on all-fours with contracts for the sale of chat- 
tels, of greater value than $500, and the rescission would be effectual. See WIL- 
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LISTON, SALES, § 119. The authorities for the doctrine of the principal case, 

" however, admit that the purchaser has an equitable estate, but say that it fails 
by operation of law upon the extinguishment of the contract, or that it is 
“rebutted” by the agreement to rescind. Proctor v. Thompson, 13 Abb. N. C. 
(N. Y.) 340; Raffensberger v. Cullison, 28'Pa. St. 426. This reasoning appears 
to be fallacious, and the majority rule would seem preferable. 


TAXATION — GENERAL LIMITATIONS ON THE TAXING PowER — STATE Tax 
on Exports. — A Pennsylvania statute imposed a tax on dealers in merchan- 
dise, based on the volume of business transacted. The tax was assessed upon 
the gross receipts of plaintiff’s business, including the greater part that came 
from the sale of merchandise shipped to foreign countries, on orders taken 
there. Held, that in so far as this tax is levied upon such gross receipts, it con- 
stitutes a regulation of foreign commerce and an impost on exports, in violation 
of the United States Constitution, Article 1, §§ 8, 10. Crew Levick Co. v. Penn- 
sylvania, 38 Sup. Ct. Rep. 126. 

A state has no power to tax either foreign or interstate commerce. Brown v. 
Maryland, 12 Wheat. (U.S.) 419; Case of the State Freight Tax, 15 Wall. (U. S.) 
232. See 28 Harv. L. REv. 93. A tax on those soliciting for an unlicensed 
foreign business establishment is unconstitutional. Robbins v. Shelby County 
Taxing District, 120 U.S. 489; McCall v. California, 136 U.S. 104. A state may 
not tax the gross receipts of railroads, or of other transportation companies, or 
telegraph companies, doing an interstate business. Fargo v. Michigan, 121 
U.S. 230; Galveston, etc. Ry. Co. v. Texas, 210 U. S. 217; Crutcher v. Kentucky, 
141 U.S. 47; Leloup v. Port of Mobile, 127 U.S. 640. A state has power to tax 
all property having a situs within its limits, and the use of such property in 
interstate commerce does not render it exempt from state taxes. A license fee 
may be exacted, even if it is a burden on interstate commerce, provided it is a 
legitimate exercise of the police power. Wiggins Ferry Co. v. East St. Louis, 
107 U. S. 365. The greatest difficulty has been found in passing upon the 
validity of state taxes upon corporations doing an intra-state and an interstate 
business. State Tax on Railway Gross Receipts, 15 Wall. (U. S.) 284; Philadel- | 
phia, etc. S. S. Co. v. Pennsylvania, 122 U. S. 326; Maine v. Grand Trunk Ry. 
Co., 142 U.S. 217; West. Un. Tel. Co. v. Kansas, 216 U.S. 1; Williams v. Talla- 
dega, 226 U.S. 405; Baltic Mining Co. v. Massachusetts, 231 U. S. 68; Lusk v. 
Botkin, 240 U.S. 236; Looney v. Crane Co., 38 Sup. Ct. Rep. 85. See J. H. 
Beale, “Taxation of Foreign Corporations,” 17 Harv. L. Rev. 248; T. R. 
Powell, “Indirect Encroachments on the Federal Authority by the Taxing 
Powers of the States,” 31 Harv. L. REv. 321, 572, 721. The holding in the 
principal case seems to throw additional doubt upon the authority of one prior 
adjudication. Cf. Ficklin v. Shelby County Taxing District, 145 U. S.1. The 
Pennsylvania tax applied equally to domestic and foreign commerce, but this 
does not make it valid as a property or a privilege tax. Its operation was to 
lay a direct burden upon each transaction in foreign commerce, and as such 
was properly declared unconstitutional. 


TAXATION — INcoME Tax — Stock DIvIDENDs As INCOME. — A corpora- 
tion declared a stock dividend on the occasion of the transfer of surplus earn- 
ings to its capital account. The surplus was earned before the passage of the - 
Income Tax Act but the dividend was declared after the passage of the act. 
The act provided for a tax to be “levied . . . upon the entire net income 
arising or accruing from all sources . . . to every citizen of the United States.” 
A stockholder paid the income tax on his share of the dividend under protest, 
and sued to recover the amount paid. Held, that a stock dividend is not 
income, within the meaning of the act. Towne v. Eisner, 38 Sup. Ct. Rep. 158. 

For a discussion of this case, see Notes, page 787. 
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TAXATION — WHERE PROPERTY MAY BE TAXED— BANK DEPOSITS AT 
DoMIciILE oF OWNER. — Deposits in a bank in Missouri owned by a resident’ 
of Kentucky were taxed at the owner’s domicile. Held, that the tax was valid 
as a tax on the owner, measured by his property. Fidelity & Columbia Trust 
Co. v. City of Louisville, 38 Sup. Ct. Rep. 40. 

For a discussion of this case see Notes, page 786. 


Torts — CroinaL Act — Tort LIABILITY FOR VIOLATION OF CRIMINAL 
Law. — The plaintiff sought recovery of a sum extorted from him by the de- 
fendant and also of the sum of $125 as special damages incidental thereto. A 
statute made extortion a crime. (1915, REM. CopE, [Wash.] § 2610.) Held, that 
plaintiff is entitled to recover under the statute. Bertschinger v. Campbell, 168 
Pac. 977 (Wash.). 

The plaintiff had a good cause of action in quasi-contract for the sum ex- 
torted. Hartford Fire Ins. Co. v. Kirkpatrick, 111 Ala. 456, 20 So. 651; Wil- 
bur v. Blanchard, 22 Idaho, 517, 126 Pac. 1069. But the holding of the court, 
that the statute making extortion a crime created in favor of the plaintiff a 
cause of action for injuries received from the commission of that crime, is evi- 
dently erroneous. It may be argued that since the statute makes extortion a 
wrong, anyone suffering from the wrong may recover in tort. But this was an 
intentional injury for which the common law gave no redress; and by no rea- 
sonable construction can the simple criminal statute be made to give a civil 
right of action. A criminal statute designed to protect a particular group of 
individuals may give to a member of that group a civil action for a violation 
thereof. Couch v. Steel, 3 El. & Bl. 402; Chamberlaine v. Chester, etc. Ry., 1 Exch. 
870; Willy v. Mulledy, 78 N. Y. 310. See Comyn’s Dicest, Action upon 
Statute (F). Some courts have so construed child labor statutes. Strafford 
v. Republic Iron Co., 238 Ill. 371, 87 N. E. 358. However, such is not the 
nature of this statute. It would seem evident, therefore, that the plaintiff has 
no cause of action for the special damages. See 2 JAGGARD, Torts, § 263. See 
also Thayer, “Public Wrong and Private Action,” 27 Harv. L. REv. 317. 


TRusTS — CREATION AND VALIDITY — ORAL AGREEMENT TO HoLp LAND 
OR THE PROCEEDS THEREOF IN Trust. — Plaintiff conveyed land to his sister 
without consideration, on an oral agreement that she should enjoy the income 
therefrom for life, remainder to him on her death, or if she should elect to sell 
the land she was to enjoy the use of the proceeds of the land for life, remainder 
to him. The sister sold the land, and on her death plaintiff sues her executor 
for the proceeds. Held, that he may recover. Chace v. Gardner, 117 N. E. 
841 (Mass.). 

The question to be determined is whether the agreement created a trust in 
land so as to come within the statute of frauds. Where there is an express 
agreement to sell the realty, and hold the proceeds in trust, there is a split of 
authority as to whether the trust is enforceable. Bock v. Martin, 132 N. Y. 
280, 30 N. E. 584; Brown v. Logan, 20 Okla. 334, 95 Pac. 441. Contra, Cameron 
v. Nelson, 57 Nebr. 381, 77 N. W. 771; Benson v. Dempster, 183 Ill. 297, 55 
N. E. 651. It seems on principle that at the time of creation of the trust, an 
interest in land is in fact conveyed, and that some indication of the intent of 
. the transferee to hold the proceeds in trust should be required at or after the 
time of the conversion. Collar v. Collar, 36 Mich. 507, 49 N. W. 551. Inre 
Symond’s Trusts, 201 Pa. 413, 50 Atl. 1005. Where the transferee has an option 
to convert into cash or not, as he chooses, since he may elect to retain the land, 
it seems even clearer that the trust is one of land. It might be possible, how- 
ever, to split up the agreement into two parts, one being an agreement to 
hold the proceeds in trust if a conversion was effected. But even this does 
not meet the objection, that some expression of intent by the transferee to be’ 
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trustee at or after the time when the trust came into existence, that is, the 
time of the conversion, should be required. However, it seems that relief 
should be given in this case on the broad ground of unjust enrichment, rather 
than by enforcing the trust; that the plaintiff is out and the defendant is in, 
and that this is inequitable. See 26 Harv. L. REv. 661. Even in cases of oral 
trusts to hold land for the benefit of the grantor, Massachusetts, though denying 
recovery of the land, has permitted recovery of its fair value, and this remedy 
would seem adequate in the principal case. Twomey v. Crowley, 137 Mass. 
184; Cromwell v. Norton, 193 Mass. 291, 79 N. E. 433. 
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A TREATISE ON THE POWER OF TAXATION, STATE:AND FEDERAL, IN THE UNITED 
States. By Frederick N. Judson. St. Louis: The F. H. Thomas Book 
Company. 1917. pp. XXX, 1144. 


“Judson on Taxation” has become the standard book upon its narrow 
subject — narrow, because only questions involving the legal power to tax are 
considered, and those questions are all assumed to be based upon the Con- 
stitution of the United States. Within this narrow field the author covered 
his ground to the satisfaction of the profession; the book was needed, it was 
adequate, and the second edition, after fifteen years, will be welcomed. In this 
second edition one new chapter has been added, entitled “‘Enforcements of 
Limitations upon Federal Taxation;” about one hundred sections have been 
added to the other chapters, and about four hundred new cases have been 
cited: The new matter bears marks of Mr. Judson’s terse and accurate style, 
and brings the text down to date. One might wish that the very important 
decision of Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 194, had 
received fuller consideration, instead of being dismissed with two brief para- 
graphs giving its gist, and that in this fuller consideration the author had 
compared it with the cases of New York Central R. R. v. Miller, 202 U. S. 584, 
and Southern Pacific Co. v. Kentucky, 222 U. S. 63, by which its scope is cer- 
tainly limited. Here, as now-and then in other cases, the author errs on the 
side of brevity, a failing which the profession, groaning under the dreary 
length of type-writer-manufactured books, will pardon. Every independent 
opinion of Mr. Judson’s on this difficult subject is helpful and authoritative. 
We wish he had given us more of them, but we are grateful for those he has 
given us. JoserpH Henry BEALE. 





SCIENCE OF LEGAL METHOD: SELECT Essays By VARIOUS AuTHoRS. Transla- 
tions by Ernest Bruncken and Layton B. Register. Introductions by 
Henry N. Sheldon and by John W. Salmond. Modern Legal Philosophy 
Series. Volume IX. Boston: The:Boston Book Company. 1917. pp. 
Ixxxvi, 593. 


To meet with an ungrudging, and even enthusiastic, acknowledgment that 
philosophy is the indispensable foundation of intelligent life and action, is for 
a present-day philosopher an experience sufficiently rare to be wholly delightful. 
‘ But it is positively thrilling to meet with such an acknowledgment on the part 
of the leaders of a profession which is distinguished equally for its learning and 
subtlety, and for its practical shrewdness and hard-headedness. It must have 
been the desire to refresh the parched soul of a philosophical colleague with 
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this thrill which moved the review editor to entrust the reviewing of “The 
Science of Legal Method,” not to a lawyer who might have judged it from his 
own experience as an expert, but to a mere philosopher, who can judge it only 
as a layman and an outsider. Fortunately the task of giving an opinion on a 
book containing selections from the writings of such men as Francois Gény, 
Eugen Ehrlich, Johann Georg Gmelin, Géza Kiss, Fritz Berolzheimer, Josef 
Kohler, Roscoe Pound, Heinrich B. Gerland, Edouard Lambert, Karl Georg 
Wurzel, Alexandre Alvarez, Ernst Freund, is less embarrassing than it might 
have proved, because the Editorial Committee for the series has not only 
supplied an admirable editorial preface, the joint work of Professors John H. 
Wigmore and Albert Kocourek, both of Northwestern University, but it has 
also induced Mr. H. N. Sheldon, a former justice of the Supreme Judicial Court 
of Massachusetts, and Mr. John W. Salmond, Solicitor-General for New 
Zealand, to write each a special introduction. Between them, these four 
authorities supply all that one could possibly ask for in the shape of a review 
of the book from a lawyer’s point of view. It is really a most ingenious and 
admirable plan for the editors and introducers to eliminate the professional 
reviewers by doing their work for them far more competently than ninety- 
nine out of one hundred of them could conceivably have done it themselves. 
It is safe to say that any student of law who takes the trouble to master es- 
pecially the editorial preface (pages xxi-lxvii) will find himself splendidly 
prepared for appreciating intelligently what is to be said for and against the 
method of “free judicial decision;” or what is the function respectively of 
legislator and judge; what are the data, the methods; the aims of juridical 
thinking. This, happily, being so, the philosopher-reviewer can, with a good 
conscience, keep out of the lion’s den of legal experts, and, peeping safely 
through the bars, confine himself to some observations on the logical and 
philosophical aspects of their behavior. 

As a student of logic, I am above all interested in what our authors have to 
say concerning the logic of juridical thinking. Their common problem is to 
determine the method of thinking which will yield the best results in terms of 
“substantial justice” and “social utility.” They are engaged in a vigorous 
effort to shake off the fetters of traditional formalism, and to adopt a freer, 
more elastic method, which will better secure the ends of justice in the complex 
and ever-changing tissue of modern life. But what strikes a logician as most 
curious is that this movement of challenge and reconstruction should take 
the form of an attack on “logic.” There is surely a strange paradox here, is 
there not? On the one hand, all our authors are clearly agreed that work so 
delicate and fraught with consequences so far reaching for human welfare as 
the making and administering of laws, demands reasoning powers of the very 
highest order. In other words, the kind of thinking required must, so one would 
expect, be in the highest degree logical. But, on the other hand, there runs 
through most of these essays a remarkable distrust and depreciation of logic. 
Gény recommends the lawyer to realize that the elements of every system of 
positive law “are not logical entities, but those ethical and economic realities 
which alone can give us an insight into the effective forces of social life” (page 
42). Ehrlich, after his fashion, is refreshingly vigorous: ‘Of all the gifts of 
the human intellect, logical acumen is the least fruitful. There is profound 
wisdom in the fact. that German legend frequently portrays the devil as a 
sharp dialectician” (page 84). Gmelin inveighs against those who “care 
everything for formal logic and nothing for the sense of justice” (page 140). 
Kiss contrasts the Roman idea of “‘aequitas” which kept the interpretation of 
the law plastic, with the “degenerate” scholastic application of it by “formal - 
dialectic logic” (pages 154 e¢ seg.). Berolzheimer calls for emancipation from 
“the letter of the law” (page 167). Such an authority as Dean Pound de- 
clares, “application of law must involve not logic merely but a measure of 
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discretion as well,”’ and he adds that the law cannot be made “purely mechani- 
cal in its operation” (page 208). Wurzel records the appearance at the present 
time of the postulate that juridical thinking is “to have even the courage of 
being illogical” (page 297). He claims to be “substituting for the purely 
logical a dynamic or psychological point of view” (page 358), and, in doing so, 
to be in line with a reform movement in the science of logic, as the leaders of 
which he names Erdmann, Sigwart, and Wundt. 

Well, if logic goes, what is to take its place? Various are the suggestions. 
“We need a process of reasoning which starts from an intuition supplemented 
by the feeling for what is just, and arrives at exact conclusions by a series of 
deductions under the constant guidance and control of practical common- 
sense,” says Gény (page 17). Ehrlich, after a vehement outburst against 
“legal technicalism” as “nothing less than the sin against the Holy Ghost” 
(page 65), declares that ‘‘a legal rule must be treated not like a rigid dogma 
but like living energy” (page 77), and that “there is no guaranty of justice 
except the personality of the judge” (page 65). He calls for “the element of 
creative thought” supplied by “great individual minds” (page 74). Gmelin 
would rely on an innate “sense of justice,” strengthened by practice and 
training. Others speak of “legal tact,” “discretion,” and so forth, notwith- 
standing the complaints of their critics, that this is to open the door to arbi- 
trary whim, emotionalism, subjectivism, individualism, and a host of other 
abusive-isms. 

Now this whole dissatisfaction with logic, these appeals to psychology, 
sociology, creative thought, sense of justice, and what not, are not only a sign 
of the times, but, in my opinion, one of the most promising signs. They are 
typical of a general movement of self-criticism and reform, of which, perhaps, 
the extremest expression is Bergson’s depreciation of the “intellect” as abstract, 
static, mechanical, repetitive in its workings, by contrast with the concrete, 
dynamic, alive, creative character of “intuition.” What is called “pragma- 
tism” is another form of the same movement, full, especially in the writings 
of William James, ‘of the same impatience with logic, the same healthy appetite 
for the concrete; full, especially in the writings of John Dewey, of the same 
desire to make thinking an instrument of social welfare. Like many other 
students of philosophy, I welcome whatever is emancipating and constructive 
in this movement, because I firmly believe it will end by reéstablishing the 
contact, largely broken during the second half of the nineteenth century, 
especially in Germany, between the methods of thinking which yield the best 
results in science and law, and the logical theory of the Kantian and, Hegelian 
schools, which Professor Kocourek in the preface happily characterizes as 
“realistic idealism” (page lvi). This is not an invitation to jurare in verba 
magistri, to set up Hegel’s logic as another infallible dogma, not to be criticized, 
only to be reverently repeated like a magic charm for the salvation of one’s 
philosophical soul. But it is an invitation to remember that the antithesis of 
“‘formal logic” and “creative thought,” of “intellect” and “intuition,” is 
precisely the same antithesis which Kant and Hegel discussed in terms of the 
contrast between “understanding” and “reason.” It is a reminder that the 
logicians who have learned in the school of the great idealists, have always con- 
ceived the movements of thought as no less concrete, flexible, dynamic, yes, 
and experimental, than the movements of life itself. 

In short, our authors cry out against logic in general, because they find 
lawyers practising and preaching bad logic, and are unaware of the existence 
of a better. Hence, having an inadequate concept of logic, they are driven to 
calling the better thinking, which they desire, “illogical.” This treatment 
calls from a logician for two comments. (a) In the first place, the student of 
logic must decline to be held responsible for faults of method which are wholly 
due to mistaken concepts of the functions of laws and lawyers, apparently still 
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prevailing among the legal profession. Witness the startling confession in the 
preface: ‘‘Philosophy of law has been to us almost a meaningless and alien 
phrase” (page vi). Suppose it true that often, as Gmelin says, “decisions are 
based on doubtful arguments drawn from the letter of the statute or an artificial, 
abstract deduction, while reasonable inferences from the concrete facts, equity, 
and the subjective sense of justice were neglected” (page 122). What logician 
ever demanded of a lawyer a procedure yielding artificial, unreasonable, unjust 
results? It is the lawyer, not the logician, who has insisted on treating statutes 
as sacrosanct, absolute, unchanging, and on torturing the ever novel, ever 
changing forms of social and industrial life into a strait-jacket of concepts 
and rules, which are not only treated as rigid and fixed, but which may even, 
like the Roman law, have been taken over from a very different type of civiliza- 
tion. It is the lawyer, not the logician, who has elevated faithfulness to the 
letter of a statute, or to the hypothetical intention of an ancient legislator, 
to the dignity of an ideal, regardless of the effects of such interpretation on 
“substantial justice” and “social utility.” There is no logic known to me 
which forbids the recognition that “legal systems do and must grow, that legal 
principles are not absolute, but are relative to time and place” (Pound, page 
207); or which demands the ignoring of the connection between law and eco- 
nomics, and compels the lawyer to apply the law of property of a non-industrial 
age so as to justify the “economic exploitation of the working class under the 
yoke of capitalism” (Berolzheimer, page 181). I have the most lively sympathy 
with the vigorous demands for less of the letter of the law and more of the 
spirit of justice which breathes through these essays, but the remedy for the 
acknowledged defects of the present attitude and method is, not to enthrone 
the “courage to be illogical” in the place of logic, but to abandon a worse 
logic for a better. , 

But (6) what makes the difference, in the sense here intended, between 
“bad” logic and “good” logic? Between the kind of thinking that is rightly 
denounced as formalism, logic-chopping, hairsplitting, ‘squeezing decisions 
out of a statute with a hydraulic press” (Ehrlich, page 76), and the kind of 
thinking which our authors seek to secure by the “free decision” of the judge, 
by the introduction of historical, sociological, psychological considerations? 
The difference is material, not formal. Formally, thinking is good or bad, 
according as the conclusion does, or does not, follow from the premises. Ma- 
terially, thinking is good or bad, according as the premises from which con- 
clusions are drawn are more or less complete as measured by the whole range of 
the problem, or more or less relevant to the task and the purpose in hand. 
What our authors criticize as bad logic is really bad premises, not a faulty 
technique in deducing conclusions, but a faulty subject-matter, — what I 
described above as a mistaken concept of the function of laws and lawyers, 
expressing itself in trickiness of “interpretation,” the devices and make- 
believes necessary for twisting the terms of a statute so as to apply to novel 
situations, the abstractness and rigidity of legal formulas, which, artificially 
tied down to the legislator’s “intention,” and therefore to the forms of social 
life of the legislator’s experience, inevitably lag behind the mobility and fluidity 
of actual life. What our authors call for, and seek to secure, is better premises, 
a fuller and completer range of material considerations out of which to elicit 
“substantial justice.” That this is the real character of the desired logical 
reform in juridical thinking is easily illustrated. Thus Professor Wigmore, 
in his section of the Editorial Preface, speaks of the “unlimited opportunity 
and necessity for the judiciary to reconstruct the thought (of a statute) by 
its own standard of experience, which may and must often differ from that 
of the legislator” (page xxxv). He refers with approval to the way in which 
courts rely on considerations of “public policy” in reaching their verdicts 
(page xl). Professor Kocourek points out that “the law is a dead letter 
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unless ‘it works’; and it will not work unless and until it is adjusted to the 
material and psychic conditions of the society in which it is to operate” (page 
lvii). Gény preaches throughout from the text that courts should be guided 
by considering “the nature of things,” and that, in order to do this, they 
should avail themselves of individual and social psychology, “statistics and 
every other means of learning social facts, as well as ethical, political, and 
economic considerations” (page 35). Ehrlich is full of the thought of “social 
evolution” and the “legal revolutions” which accompany it, as when “before 
our eyes, the matrimonial relation is turning from a relation of dominion of a 
man over a woman into an association of two individuals of equal importance 
and equal rights” (page 57). He is almost too Heracleitean when he declares 
that law “is really antiquated the very moment it has been formulated” 
(page 61), though his real point is sound, viz., that legal thought should reflect 
the great intellectual and social movements of the time. Gmelin’s “subjective 
sense of justice” is explicitly instructed to seek support in such “material 
factors” as actual human rights, interests, needs, habits, opinions. Berolz- 
heimer contrasts the fiction of an absolute Law of Nature with “the Law of 
Civilization which is relative” (page 178), viz., relative to the concrete social 
and economic conditions of each age. For Kohler, the sociological method 
requires us to look upon laws as “products of the entire people of which the 
legislator was but the organ” (page 189). “A statute,” he goes on to say, “in 
truth is nothing but a way of bettering conditions, an instrument for attaining 
certain human ends, for promoting civilization, for repressing whatever factors 
are iriimical to progress, and for developing the powers of the nation” (pages 
192-93). Pound reminds us “that the lawmaker is the man of his time, thor- 
oughly saturated with- the thoughts of his time, thoroughly filled with the 
culture that surrounds him, that he works with the views and conceptions 
which are drawn from his sphere of culture . . .” (page 224), a view which is 
the lawmaker’s charter of emancipation from the trammels of the past for 
constructive work in the present. Wurzel lays his finger on the point when, 
in a brilliant footnote (page 295), he remarks that “Method is not a purely 
formal law of thought . . . for instance, by choosing for linguistic or economic 
investigations either the historical, statistical, organic, or some other method, 
one betrays at once the point of view from which one looks at these things, and 
will arrive at different results accordingly.” Wurzel’s whole very able essay 
is one sustained effort to make legislators and judges aware of the extent to 
which their thinking at every step is, and ought to be, determined by material 
considerations; how even when they appear to be merely subsuming facts 
under a legal rule, their thinking is determined “by general social phenomena, 
in brief, the entire fabric of society” (page 384); how it consists of ‘estimating 
the character of the facts with the aid of the whole conception, ethical, eco- 
nomic, social, and otherwise, which the judge has of human life” (page 408). 
Yet his clear perception of this fact does not prevent him from seeing also 
why the fiction that nothing enters into a decision except the facts and a 
legal rule meets a social want (page 418). 

At bottom, then, if I am right, the problem of “free decision,” and of the 
judge’s law-making influence exercised through skilful “interpretation” of 
statutes, or through ingenious extension of precedents in case-law, is a problem 
of material logic, so to speak. The solution depends on what view we take of 
the function of a judge, the nature of the law in relation to the life of society, 
and of the factors which ought to be considered, if concrete justice is to be 
secured in each particular case. Different views on these points yield different 
conclusions, i. e., different philosophies of law. No logician can legislate for 
the lawyer on such material points. He cannot, ab extra, dictate what is relevant 
and what is irrelevant. These are questions which must be settled, and are 
settled, experimentally, by trial and error, —the experiments being on a 
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vast social scale, and involving the stability and welfare of nations. But sound 
logic will always support, in the very name of that “reason” to which all our 
authors appeal, the methods of that thinking which surrenders itself to the 
“logic of facts” and also, what in the law is of even greater importance, to the 
“logic of ideals”; which learns by experience, and relies on the concretest 
possible grasp of, and acquaintance with, the range of relevant subject-matter, 
instead of following merely abstract general rules. If this be true, then Ehrlich 
is surely right when he claims for the ideal judge qualities which remind one 
of the philosopher-king of Plato’s Republic: “a standard of mental and 
moral greatness far above the common average” (page 66). And so are the 
Editors right when they lay it down that “philosophers must become lawyers’ 
or lawyers philosophers, if our law is ever to be advanced to its perfect work- 
ing” (page v). Legal education in this country could render no greater service 
to the community than by inspiring the coming generations of lawyers with the 
ambition to practise their profession with something of this largeness of out- 
look. : R. F. ALFRED HOERNLE. 





